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ANNOUNCEMENT 


The president’s address and the discussion which followed it a 
the annual meeting of the association, relating to the “ Repres il 
sentative Town Meeting in Massachusetts,’”? which were printed 4 
in the February number of the Quarterly, have attracted so much 4 
interest and attention in different parts of the state that they have 2 
been reprinted in pamphlet form. 


Persons interested may obtain copies of the pamphlet from the z 


secretary, without charge, as long as the supply lasts. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULAs > 
TION, ETC., REQUIRED BY THE ACT OF CONGRESS 
OF AUGUST 24, 1912, 


Of Massachusetts Law Quarterly, published quarterly at | } 
Boston, Mass., for April 1, 1919. 


Publisher, Massachusetts Bat Association, 60 State Street, Boston, Mass. 
Editor, The Publication Committee of the Association. 

Managing Editor, Frank W. GrInneE Lt, Secretary of the Association. 
Business Managers, None except as above. 

Owners, Massachusetts Bar Association. 


President, John W, Cummings. Treasurer, Charles H. Beckwith. Sef 
retary, Frank W. Grinnell. 4 


Known bondholders and other security holders, none. 
FRANK W. GRINNELL. 
Sworn to and subscribed before me this 28th day of March, 1919. 


M. Horp, =f 

Notary Publie; 
(My commission expires January 9, 1 996.) . 
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a 


Entered as Second-Class Matter at the Post Office at Boston. 















PROGRAM OF MEETING OF AMERICAN BAR ASSO- 
CIATION AND ALLIED BODIES AT BOSTON. 


. All meetings of the Association will be held in Huntington 
Hall, Rogers Building, 491 Boylston Street. 

; In preparing for debate, members are requested to bear in 
| mind the By-Law that no person shall speak more than ten 
» minutes at a time, nor more than twice on one subject. 


New MEMBERS. 


It is desirable that nominations of new members be sub- 

© mitted to the General Council at its first session on Wednes- 

| day morning, September 3. Forms and any information de- 

© sired will be furnished by the Membership Committee, Secre- 

» tary’s office, Copley-Plaza Hotel. 

| The dues are $6 a year for members, inclusive of cost of 
Journal. Delegates who are not members pay no dues. There 


| is no initiation fee. There are no additional dues for mem- 
) bership in a Section. 

An application blank will be found on the opposite page. 
It may be detached and sent with any other information to 
' any of the following members of the Local Council for Mas- 
' sachusetts : 


Hon. Henry N. Sheldon, Vice-President for Massachusetts, 


Loeal Council. 


Hon. John W. Mason, Northampton. 

John E. Hannigan, Barristers Hall, Boston. 

Hon. Joseph F. O’Connell, 53 State Street, Boston. 
Lawrence G. Brooks, 53 State Street, Boston. 

F. W. Grinnell, 60 State Street, Boston. 


REGISTRATION. 


The offices of the Secretary and Treasurer will be in the 
“Salon (first floor), Copley-Plaza Hotel, and will open for 
; (195) 
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registration of members and delegates and for the sale of 
dinner tickets, on Tuesday morning, September 2, at 10 
o’clock. 

The system of Registration Cards will be continued. The 
cards may be obtained at the Secretary’s office. 

A printed list of members and delegates in attendance at 
the meeting will be prepared from the registration cards, 
The names of those members only whose ecards are received 
before 8 o’clock on Tuesday evening, September 2, will ap- 
pear in the first edition, which issues at 9.00 A. M. Wednes- 
day. The second and third editions will issue at 9.00 A. M. 
on Thursday and Friday, respectively. 


MEETINGS OF THE ASSOCIATION. 


Wednesday morning, September 3, at 10 o’clock, Hunting- 
ton Hall, 491 Boylston Street. 


Address of Welcome: His Excellency Calvin Coolidge, 
Governor of Massachusetts. 


The President’s Address: ‘‘Government.’’ 
George T. Page, of Illinois, President of the Association. 
Reports of the Secretary, etc. 


State delegations will meet in the Rogers Building, on the 
first floor (under Huntington Hall) at the close of this ses- 
sion to nominate members of the General Council, and to 
select nominees for Vice-President and Local Council for 
each State. If a delegation desires to hold its meeting else- 
where, notice should be given to the Secretary prior to this 
session in order that due announcement may be made. 

No list should contain more than six names in all: one for 
General Council, one for Vice-President and four for Local 
Council. All must be members of the Association. 


Wednesday evening, September 3, at 8 o’clock, Huntington 
Hall. 


Address: Dr. David Jayne Hill, of New York. 
Election of the General Council. 


A reception will be given to the President and members 
and guests of the American Bar Association and to ladies 





197 


accompanying them, on Wednesday, September 3, at 9.30 
P. M. in the Ball Room, Copley-Plaza Hotel. No tickets of 
admission will be required. 


Thursday morning, September 4, at 10 o’clock, Huntington 
Hall. 


Reports of Standing and Special Committees. 


Thursday afternoon, September 4, at 2.30 o’clock. 
Report on American Law of Courts-Martial. 
Discussion. 


Unfinished Reports of Committees. 


Thursday evening, September 4, at 8 o’clock. 


Address: Robert Lynn Batts, of Texas. ‘‘The New Con- 
stitution.’’ 


Submission for Adoption of Revised Constitution and By- 
Laws of the Association. 


Friday morning, September 5, at 10 o’clock. 
Address: Albert C. Ritchie, of Maryland, ‘‘ Power of Con- 
gress to Tax State Securities under Sixteenth Amendment.”’ 
Discussion. 
Unfinished Reports of Committees. 
Nomination and Election of Officers. 


New Business. 


Friday afternoon, September 5, at 2.30 o’clock. 


Address: Robert Lansing, Secretary of State, ‘‘Some Legal 
Questions of the Peace Conference.”’ 


Miscellaneous Business. 
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ANNUAL DINNER. 


The Annual Dinner of the Association will be given in the 
Ball Room, Copley-Plaza Hotel, on Friday, September 5, at 
7 P. M. George T. Page, of Illinois, President of the Asso- 
ciation, will preside. 

A charge of $5.00 for dinner tickets will be made to mem- 
bers and delegates. A limited number of guest tickets will 
be furnished to members at a charge of $7.50 each. 

Members are requested to apply promptly for dinner tick- 
ets. They will be issued by the Treasurer’s office, Copley- 
Plaza Hotel, on and after Tuesday, September 2, at 10 A. M. 
Positively no tickets will be issued after 12 o’clock noon, 
Friday, September 5. 

By joint invitation of the Massachusetts Bar Association 
and the Bar Association of the City of Boston, a dinner will 
be given at the same hour in the Foyer of the Ball Room, 
Copley-Plaza Hotel, to the ladies who accompany members 
and guests of the Association. Tickets for the dinner to the 
ladies may be obtained at the Treasurer’s office. 


EXCURSION. 
Saturday, September 6. 


By joint invitation of the Massachusetts Bar Association 
and the Bar Association of the City of Boston, an excursion 
for members of the American Bar Association and their guests 
to Plymouth, or to Lexington and Concord, Mass., is planned 
for Saturday morning, September 6, 1919. Return to Boston 
will be made in time to enable members to leave on late af- 
ternoon or evening trains. Tickets may be obtained at Sec- 
retary’s Office. 





PROGRAMS OF SUBSIDIARY AND ALLIED BODIES. 


CONFERENCE OF STATE AND LocaL Bar ASSOCIATION 
DELEGATES. 


The Conference will meet on Tuesday, September 2. There 
will be three sessions on that date, at 10 A. M., 2 P. M. and 8 
P. M., respectively. 

The sessions will be held in the Jacob Sleeper Hall, Boston 
University, 688 Boylston Street. 

Elihu Root, of New York, will preside. 

No papers will be read. The committee appointed by the 
last Conference suggests the following topics for considera- 
tion. Delegates having special information upon these topics 
will be ready to take part in the discussion. All are invited 


to suggest such further or other topics as they deem impor- 
tant : 


A. The Relation of the Trust Company to the Practice of 
the Law. 


B. The Proposal of the American Judicature Society for 
the Incorporation of the Bar in the Several States. 


C. How to Secure Uniform Administration of the Act for 
the Removal of Causes from State to Federal Courts. 


In connection with the foregoing questions, notice has been 
sent out by Julius Henry Cohen, of New York, Secretary of 
the Conference, as follows: 


“The floor will be open for general discussion, but upon 
the topic of The Relation of the Trust Company to the Prac- 
tice of the Law, Mr. William H. H. Piatt of the Kansas City 
Bar, President of the Commercial Law League of America, 
is arranging to open the discussion, and Mr. Francis H. Sis- 
son, chairman of the Committee on Co-operation with the Bar 
of the Trust Company Section of the American Bankers As- 
sociation, has already accepted an invitation to be present and 
to participate in the discussion. Under the second topic, Mr. 
Herbert Harley will be present and lead in the discussion, and 
cthers have been invited. An effort is being made to secure 
the attendance of either the chairman or a member of the 
Judiciary Committee of the United States Senate to open the 
discussion on the third topic.’’ 
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Section oF LegaL EpucarIon. 

The session will be held in Lecture Hall, Boston Public 
Library, Copley Square, Wednesday, September 3, at 3 
o’clock. 

The order of business will be as follows: 


Annual Address of the Chairman, William A. Blount, of 
Florida. 

Papers and Discussion, in a Conference of University Presi- 
dents, Law School Teachers, State Bar Examiners, Mem- 
bers of Legal Education Committees of State Bar Asso- 
ciations, and others interested, on the Growing Impor- 
tance of, and the Best Way to Secure, a Broad Liberal 
Education for American Lawyers. 

Resolutions in the Section and action thereon. 


Election of Officers. 


CoMPARATIVE Law BurREAvU. 
The session will be held in Room F (second floor), Boston 
University, College of Business Administration, 525 Boylston 
Street, Wednesday afternoon, September 3, at 2.30 o’clock. 


It will be open to the public. 
The order of business will be as follows: 
Annual Address of the Director, Simeon E. Baldwin, of Con- 
necticut, on ‘‘The Growth of Law in the Past Year.”’ 


Other business. 


SEcTION OF PATENT, TRADE-MARK AND CopyricHt Law. 

The session will be held in Room C (second floor), Boston 
University, College of Business Administration, 525 Boylston 
Street, on Wednesday afternoon, September 3, at 3 o’clock. 

Melville Church, Chairman of the Section, will preside. 


Address: Alan D. Kenyon, of New York, ‘‘ Proceedings 
in rem in Patent Causes.”’ 


Discussion. 


JUDICIAL SECTION. 
The Section will meet in the Jacob Sleeper Hall, Boston 
University, 688 Boylston Street, at 2 P. M., September 3. 
The following program is announced : 
Introduction of the Judges. 
Remarks by Thomas C. McClellan, Chairman. 





201 


Address: A. Mitchell Palmer, Attorney-General of the 
United States. 


Address: H. E. Randall, of Minnesota. 


Diseussion: Removal of Causes from State to Federal 
Courts. 


Resolutions by the Section. 
Election of Officers. 


Section oF Pusiic Utimity Law. 

The second annual meeting of the Section will be held in 
Room F (second floor), Boston University, College of Busi- 
ness Administration, 525 Boylston Street. There will be 
three sessions on Tuesday, September 2, 10 A. M., 2 P. M. and 
8 P. M., respectively. 

Tuesday, September 2, 10 A. M. 

Address of R. E. Lee Saner, Chairman. 

Report of Secretary. 

Appointment of Committees. 

Address: Thomas B. Love, of Texas, ‘‘The Public In- 

terest in Publie Utilities.’’ 

Submission of questions by members of the Section of which 

discussion is desired during the meetings. 

Miscellaneous Business. 


Tuesday, September 2, 2 P. M. 
Address: Richard T. Higgins, of Connecticut. 
Discussion. 
Address: C. A. Prouty, of District of Columbia. 
Diseussion of subjects submitted at morning session. 
Reports of Committees. 
Election of Officers. 
Miscellaneous Business. 


Tuesday, September 2, 8 P. M. 


Address: Roscoe Pound, of Massachusetts, ‘‘ Administra- 
tive Application of Legal Standards.’’ 
Discussion. 


Continuation of discussion of subjects submitted at morn- 
ing session. 


Miscellaneous Business. 
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NaTIoNaL CONFERENCE OF COMMISSIONERS ON UNIFORM 
State Laws. 
The twenty-eighth annual Conference will be held in the 
Banquet Hall, Hotel Vendome, beginning Wednesday, Aug- 
ust 27. The sessions will continue on Thursday, Friday, Sat- 


urday, Monday and Tuesday, August 28, 29, 30, September 
1 and 2. 

The Executive Committee of the Conference will meet on 
Tuesday, August 26, at 8.30 P. M., in the Banquet Hall, 
Hotel Vendome. 


Wednesday, August 27. 
Address of President, William A. Blount. 
Report on Constitution and. By-Laws. 
Reports of officers, and of standing and special committees. 


Discussion of those reports which do not present drafts of 
Acts. 


Thursday, Friday, Saturday, Monday, August 28-September 


1. 
Consideration of the following Acts: 

Fourth Tentative Draft of a Uniform Occupational Di- 
seases Act. 

Proposed Anti-Loan Shark Bill. 

An Approved Set of Forms Under the Uniform Land 
Registration Act. 

Bill to Carry into Effect the National Prohibition Amend- 
ment. 

Fourth Tentative Draft of a Uniform Vital and Penal 
Statisties Act. 

Bill on Declaratory Judgments. ° 

Second Tentative Draft of an Act Concerning Deposi- 
tions. 

Second Tentative Draft of an Act Concerning Proof of 
Statutes of Other States. 


Tuesday, September 2. 


Unfinished and miscellaneous business. 
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AMERICAN INSTITUTE OF CRIMINAL LAW AND CRIMINOLOGY. 


The eleventh annual meeting of the Institute will convene 
on Tuesday, September 2, at 2.30 o’clock, in the Men’s Study, 
Boston University, College of Business Administration, 525 
Boylston Street. 

The Register will be kept in the offices of the Secretary and 
Treasurer of the American Bar Association. They will be 
open during the entire week for the registration and reception 
of members and distribution of the Journal of Criminal Law 
and Criminology, and reports of committees. 


First Session. 
Tuesday, September 2, 2.30 P. M. 
Committee Reports: 

Insanity and Criminal Responsibility. 
Probation and Suspended Sentence. 
Crime and Immigration. 
Drugs and Crime. 
Indeterminate Sentence, Parole and Pardon. 
Public Defender. 
Metropolitan and State Police. 


Second Session. 
Tuesday, September 2, 8.30 P. M. 
President’s Address: Hugo Pam, of Illinois. 
Address: John H. Wigmore, of Illinois. 


Third Session. 
Wednesday, September 3, 8.30 to 9.30 A. M. 
Business Session. 
Election of Officers, ete. 


Fourth Session. 
Wednesday, September 3, 2.30 P. M. 


Conclusion of the Discussion of Reports Presented during 
first session. 


Address by Dr. Thomas W. Salmon. 
Address by Dr. Katherine Bement Davis. 
Discussion. 
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OFFICERS 
1918-1919. 
PRESIDENT, 
GEORGE T. PAGE, Peoria, Ill. 
SECRETARY, 
GEORGE WHITELOCK, Baltimore, Md. 
TREASURER, 
FREDERICK E. WADHAMS, 78 Chapel Street, Albany, N. Y. 
ASSISTANT SECRETARIES, 
W. THOMAS KEMP, 1416 Munsey Building, Baltimore, Md. 
GAYLORD LEE CLARK, 1416 Munsey Building, Baltimore, Md. 
EXECUTIVE COMMITTEE, 


EX-OFFICIO Asuiey Cockritt, Little Rock, Ark. 
THE PRESIDENT, 


THE SECRETARY, T. A. HAmMMonp, Atlanta, Ga. 
THE TREASURER, U. S. G. CHeErry, Sioux Falls, S. D. 
WALTER GEORGE SMITH, CHARLES THADDEUS TreRRY, New York, N. Y. 
Ex-President, Epmunp F, Trasve, Louisville, Ky. 


» » 
R Sey oe Tuomas H. Reyrnotps, Kansas City, Mo. 


Chm. Genl. Council, GEORGE B. YouneG, Montpelier, Vt. 
Dallas, Tex. Pavut How tanp, Cleveland, Ohio. 


SECTION OF LEGAL EDUCATION. 
Wma. A. Biount, Pensacola, Fla., Chairman. 
CHARLES M. Heprurn, Bloomington, Ind., Secretary. 
SECTION OF PATENT, TRADE-MARK AND COPYRIGHT LAW. 
MELVILLE CHURCH, Washington, D. C., Chairman. 
CHARLES E. Brock, Cleveland, Ohio, Secretary. 
JUDICIAL SECTION. 
THomas C. McCLetrian, Montgomery, Ala., Chairman. 
W. THomAs Kemp, Baltimore, Md., Secretary. 
COMPARATIVE LAW BUREAU. 
Srueon E. Batpwrinxn, New Haven, Conn., Director. 
Rorert P. Suick, Philadelphia, Pa., Secretary. 
AxEL TEISEN, Philadelphia, Pa., Assistant Secretary. 
EUGENE C. MAsste, Richmond, Va., Treasurer. 
SECTION OF PUBLIC UTILITY LAW. 
R. E. Lee SAner, Dallas, Tex., Chairman. 
Epw. A. ARMSTRONG, Princeton, N. J., Secretary. 
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 
STATE LAWS. 
Wma. A. Brount, Pensacola, Fla., President. 
Hveu H. Brown, Tonopah, Nev., Vice-President. 
MANLEY O. Hupson, Columbia, Mo., Secretary. 
W. O. Hart, New Orleans, La., Treasurer. 
AMERICAN INSTITUTE OF CRIMINAL LAW AND 
CRIMINOLOGY. 
Hueco Pam, Chicago, Ill., President. 
Epwin M. Arportt, Philadelphia, Pa., Secretary. 








THE MASSACHUSETTS JUDICATURE COMMISSION. 
By Chapter 223 of 1919, the legislature provided as follows: 


An Act 


To provide for a Commission to investigate the Judicature 
of the Commonwealth. 


Section 1. The governor, with the advice and consent 
of the council, shall appoint a commission of three persons 
to investigate the judicature of the commonwealth with a 
view to ascertaining whether any and what changes in the 
organization, rules and methods of procedure and prac- 
tice of the several courts, the number and jurisdiction 
thereof, and the number and powers of the judges therein, 
and of the officers connected therewith, would insure a 
more prompt, economical, and just dispatch of judicial 
business. The commission shall be known as the ‘‘ judica- 
ture commission’’, and shall report its conclusions to the 
general court, on or before the first Wednesday in Janu- 
ary, nineteen hundred and twenty, with drafts of any 
legislation which it may deem expedient. The commis- 
sion shall report to the governor, when so requested, as 
to the progress of its work. 

Section 2. The commission may give public hearings, 
shall have power to administer oaths and to require the 
attendance of witnesses and the production of books and 
documents, and may cause a stenographie report of the 
proceedings before it to be made. A witness who gives 
false testimony or who fails to appear when duly sum- 
moned shall be subject to the same penalties to which 
a witness before a court is subject. ‘ 

Section 3. No member of said commission shall re- 
ceive any compensation for his services, but the commis- 
sion and the several members thereof shall be allowed 
from the state treasury such expenses for clerical and 


other services, travel and incidentals, as the governor and 
council shall approve, such sum as the general court may 


appropriate. The commission may avail itself of the 


services of the department of the supervisor of adminis- 
tration. 
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Governor Coolidge has appointed the following members on 
this commission: Henry N. Sheldon, John W. Cummings, and 
Roscoe Pound. 

As the act allows the commissioners only six months in 
which to work, in the midst of other pressing demands on 
their time, it will be obviously impossible for them to hold 
many hearings and, accordingly, it is suggested that those 
members of the bar who wish to make recommendations for 
the consideration of the commission should submit their 
recommendations in writing as early as possible. 








CHAPTER 260 OF 1919, RELATIVE TO DISBARMENT 





PROCEEDINGS, AND ITS HISTORY. 
At the beginning of the legislative session of 1919, the fol- 


lowing bill, House No. 1050, was introduced on petition of 
Abraham J. Berkwitz: 





An Act 
To vest in the Attorney-General the Power to institute 
Proceedings for Disbarment, Suspension or other Disci- 
pline of Attorneys at Law. 


Section forty-four of chapter one hundred and sixty- 
five of the Revised Laws is hereby amended by adding at 
the end thereof the following :— 

Any proceeding for the disbarment, suspension, repri- 
mand or other discipline of an attorney at law shall be 
instituted by the attorney-general, who shall hereafter 
have the sole and exclusive power to institute and prose- 
cute such proceedings to judgment, if in his judgment 
such action is appropriate or necessary. 

The power of bar associations to bring such proceed- 
ings shall no longer exist. The attorney-general may in- 
stitute such proceedings by petition and the trial shall 
proceed like any other trial and all expenses incident 
thereto shall be paid out of the treasury of the common- 
wealth. This amendment shall not affect any such pro- 
ceedings filed in court before the passage of this amend- 
ment. ; 

No monies shall be paid to any bar association by any 
county for the institution or prosecution of such pro- 
ceedings. 

All acts and parts of acts inconsistent herewith are 
hereby repealed. 


The bill was referred to the Judiciary Committee and on 


April 30 that committee reported the following substitute : 





An Act 
Relative to Removals of Attorneys at Law. 


Section forty-four of chapter one hundred and sixty- 
five of the Revised Laws is hereby amended by adding at 
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the end thereof the following words :—Whenever a peti- 
tion is filed for the removal of an attorney the proceed- 
ings thereafter shall be conducted by the attorney gen- 
eral,—so as to read as follows:—Section 44. An at- 
torney may be removed by the supreme judicial court or 
the superior court for deceit, malpractice or other gross 
misconduct, and shall also be liable in damages to the 
person injured thereby, and to such other punishment as 
may be provided by law; and the expenses and costs of 
the inquiry and proceedings in either court for the re- 
moval of an attorney shall be paid as in criminal pro- 
secutions in the superior court. Whenever a petition is 
filed for the removal of an attorney the proceedings 
thereafter shall be conducted by the attorney general. 


The bill, thus reported, passed both houses and was sub- 


mitted to the governor, who returned it with the reeommenda- 
tion that the bill be amended as explained in the following 
communication : 





No. 1848. 
THE COMMONWEALTH OF MASSACHUSETTS. 
Executive Department, Boston, June 11, 1919. 
To the Honorable Senate and House of Representatives. 

House Bill No. 1668, entitled: ‘‘An Act Relative to 
the Removal of Attorneys at Law’’ is herewith returned, 
with the recommendation that the bill be amended by 
adding after the word ‘‘attorney general’’ in the fourth 
line of the first section, — ‘‘Or such person as he may 
designate with the approval of the court;’’ and by strik- 
ing out the period at the end of the first section thereof 
and adding: ‘‘Or such person as he may designate with 
the approval of the court.’’ 

The attorney general is nominally an attorney of ree- 
ord in all cases other than criminal in which the Com- 
monwealth is a party, many of which it is necessary for 
him to conduct in person. There are times when the 
conduct of disbarment proceedings requires long hear- 
ings. It would be unfortunate if such a case should 
have to be continued, or other important cases continued, 
in order to have the personal presence of the attorney 
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general. It is entirely probable that with the wording 
of the proposed act as it is, he could designate another 
person as he does in other cases; but on an important 
matter there should be no room for doubt. It is there- 
fore recommended that this amendment be added in order 
that the statute may be entirely clear. 


CALVIN CooLIDGE. 


The matter then came again before the house and the House 
Journal of June 13 shows the following action thereon : 


The engrossed Bill relative to the removal of attorneys- 
at-law (see House, No. 1668) was considered, the ques- 
tion being on the adoption of the following amendments 
recommended by His Excellency the Governor (see 
House, No. 1848) :— 

Inserting in lines 6 and 16 (of the bill as printed), 
after the word ‘‘attorney-general,’’ in each instance, 
the words ‘‘, or such person as he may designate with the 
approval of the court.’’ 

Mr. Schell of Boston moved that the amendments 
recommended by His Excellency be amended by adding 
at the end thereof, in each instance, the words ‘‘, pro- 
vided, such person so appointed, if he be other than an 
, assistant attorney-general, shall receive no compensation 
for his services.’’ 

After debate these amendments were adopted; and the 
amendments recommended by His Excellency, as thus 

amended, were adopted. Sent up for concurrence in the 
: amendments. 





These amendments were concurred to by the senate on 
June 19, and the bill thus amended became a law as Chap. 
260 of 1919. 

There will be differences of opinion at the bar in regard 
to this bill, but it seems clear that the amendment recom- 


mended by the governor and adopted by the legislature was 
: a wise amendment. 

i The further provision added by the legislature that the 
person so selected shall receive no compensation from the 


public treasury emphasizes the fact that such work must be 
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undertaken, either by the lawyer selected by the attorney gen- 
eral to conduct the case or by some bar association or other 
body of citizens who may provide compensation for a lawyer 
thus selected, as a purely public service. 

Hitherto, the expense, including compensation of the coun- 
sel, of conducting disbarment proceedings has been paid by 
the county in which the proceedings were instituted. The 
eost of such proceedings under this bill still appears to be 
payable by the county as there is no provision that they should 
be paid by the state. 

The provision that no compensation shall be paid to the 
person selected by the attorney general to conduct the case, 
of course means that no compensation shall be paid from 
the public treasury. It certainly cannot be construed to 
mean that no individual citizen or body of citizens, like a 
bar association, shall provide compensation for the conduct 
of such a proceeding if they are willing to do so. The con- 
ducting of such a proceeding is a difficult piece of work and 
the intention is not to be attributed to the legislature of 
crippling the machinery to the extent of restricting the at- 
torney general’s choice by eliminating all men who might 
be paid reasonable compensation by voluntary contributions 
of individual citizens or of any body of citizens. 

Any such intention as that would go so far in the direction 
of crippling the inherent power of the courts to investigate 
and remove attorneys for cause that the power of the legis- 
lature might be brought into question. The right to practise 
law is not a constitutional right and the control and removal 
of attorneys by the court is an inherent power which, while 
it may be regulated, cannot be destroyed, or rendered unwork- 
able, by the legislature. 

The question even arises whether, under the present bill, 
the court can constitutionally refuse to hear any individual 
citizen or member of the bar, whether paid or not, or whether 
or not selected by the attorney general, who should appear in 
court to present a complaint against an attorney and a re- 
quest for his disbarment. Such persons act merely as friends 
of the court and it is one of the functions of a member of 
the bar as an officer of the court to perform such service if 
he believes there is a cause for it. If a complaint should be 
made by an individual citizen, it seems clear that it would 
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be within the inherent power of the court to assign a member 
of the bar to conduct the case for the defendant, and this 
statute in regard to the function of the attorney general must 
be construed in such a way as not to interfere with the court’s 
power in this respect. The judicial power cannot be legally 
interfered with to such an extent by legislative direction. 

Accordingly, this statute, placing such matters in the con- 
trol of the attorney general after the proceeding is instituted, 
must be considered as directory in the cases in which no 
special assignment is made by the court and not as a statute 
which is mandatory in the sense of dictating to the court 
whom it shall hear in such matters. 

It is obvious, therefore, that the provision in regard to 
compensation is merely a prohibition against the appropria- 
tion of public funds for the payment of special counsel in 
such proceedings. This, of course, may place a serious burden 
on bar associations or upon individuals who may accept such 
work without compensation and in these days when public 
opinion is constantly calling upon bar associations to perform 
more and more service, and when the funds of such associa- 
tions are limited, it is questionable whether the amendment 
added by the legislature in regard to this matter is really 
in the interest of the public. 

There is always much misunderstanding about the work of 
Grievance Committees and much abusive and cynical criticism 
directed against members of such committees by other mem- 
bers of the bar, generally by men who have never served on 
such committees or by men who are afraid of them. It is 
generally forgotten that the grievance work of a bar asso- 
ciation is the most disagreeable part of its work. It is a 
peculiarly thankless service which is ‘‘wished upon’”’ bar as- 
sociations by professional and public opinion because there 
appears to be no one else to do it. 

The work is done with varying degrees of efficiency by 
different associations in different parts of the country. In 
spite of all the defects which may be pointed out from time 
to time in the work of such committees, it is important that 
the bar should remember that the men who consent to serve 
on such committees are performing a public service which 
many of their fellows at the bar would hesitate to undertake 
because of their dislike to undertake work which may involve 
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action against their fellow members, but such service is de- 
manded by the public and by the best professional opinion, 
and probably no thoughtful member of the bar, who believes 
in the maintenance and improvement of professional stan- 
dards, would wish to see it discontinued although he might 
prefer to have some other man do the work so that he would 
be in a position to criticize the results. 

The overwhelming sentiment of the profession which is ex- 
pressed from all parts of the country by the gradual adop. 
tion of canons of ethics by the different bar associations and 
the work of practical interpretation of those canons under the 
leadership of the New York County Lawyers’ Association, 
as well as the growing discussions of the best method of organ- 
izing the bar with a view to self-discipline, shows that the 
sentiment of the American Bar in favor of regaining public 
confidence through a process of self-discipline is growing very 
rapidly. 

It is easy to laugh or to sneer at any attempt to formulate, 
in writing, rules of professional conduct, but every well-in- 
formed lawyer knows that the development of such rules, 
whatever may be the defects of expression in regard to de- 
tails, is an attempt to put in concrete form the best traditions 
of the profession for the assistance of lawyers in dealing 
with troublesome problems. 

The suggestion in the original bill, introduced by Mr. Berk- 
witz and quoted above, that bar associations should no longer 
be allowed to bring proceedings for disbarment, was wisely 
rejected by the Judiciary Committee because it would have 
been directly contrary to the healthy movement already re- 
ferred to which is growing all over the country to develop 
the character of the bar by self-discipline. It would have 
made Massachusetts the laughing stock of the entire country 
if it had been adopted. The suggestion that the attorney 
general should have exclusive power to bring such proceed- 
ings would have interfered with the right which any citizen 
of the Commonwealth has to act in the matter. Bar associa- 
tion committees, in bringing these proceedings, merely per- 
form a function which any individual citizen has a right to 
perform. 

Furthermore, the proposal to add all the functions of 
Grievance Committees, all over the state, to the work of the 





213 


attorney general’s office would simply be another step in 
overloading that office. The tendency in the state as well as 
in the nation to-day is to centralize everything in the state 
or national government. It is pretty generally agreed that 
the government in Washington is to-day top-heavy with too 
many things to do, with the result that many of them are 
done badly. The state officials will soon be overloaded, if 
they are not already, with the increasing burdens and respon- 
sibilities. 

Accordingly, while the public interest in the matter of 
disbarment proceedings is recognized by the act as passed, 
placing the control of proceedings, after they are started, in 
the hands of the attorney general, the provision that the 
attorney general may select some one to conduct such proceed- 
ings, places the attorney general in a position where he can 
co-operate with the work of bar associations in the matter of 
self-discipline. 

In the sketch of the history of ‘‘Canons of Legal Ethics’’ 
printed with the canons, adopted by the Massachusetts Bar 
Association and by the Bar Association of the City of Boston, 
a copy of which is furnished to every applicant for admission 
to the bar, appears the following quotation: 


‘*An honest lawyer is only one kind of an honorable 
man. The instinct of honor is always to be ready to face 
the facts and to do and consent only to such acts as are 
worth that price.’’ 


However faulty members of the profession may be in living 
up to that standard, as men in every other walk of life may 
fail to live up to it, American lawyers would not wish to see 
the standard abandoned or the practical machinery for its 
maintenance destroyed or weakened. Whatever may be the 
opinions of members of the bar in regard to the recent act 
of the legislature, there will probably be general approval 
of the fact that the act is so worded that Massachusetts has 
not been placed in a position of expressing an apparent lack 
of confidence in her own bar, and that the healthy opportunity 
for self-discipline, which is as important for the bar collec- 
tively as it is for the individual, is left open. 


F. W. GRINNELL. 
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THE MORTGAGE SITUATION IN MASSACHUSETTS 
UNDER THE SOLDIERS’ AND SAILORS’ CIVIL 
RELIEF ACT AND THE LATEST OPINION OF 
THE SUPREME JUDICIAL COURT IN MORSE vy. 
STOBER. 


THE OPINION OF THE CouRT IN Morse ET AL. Trs. Vv. STOBER 
ET. AL. ; 
(Reported in Department Reports, June 28, p. 918, Banker 
& Tradesman, July 12, p. 106.) 

This is a suit in equity praying for the specific performance 
of an agreement to buy real estate. The question is, whether 
the plaintiffs are able to convey ‘‘a good and clear title there- 
to free from all incumbrances’’ except certain taxes and party 
wall agreements. The pertinent facts are, that the plaintiffs, 
being the holders of a first mortgage in the common form 
containing the statutory conditions and the statutory power 
of sale created by St. 1912, c. 502, made entry in due form 
to foreclose the mortgage on August 5, 1918, certificate where- 
of was seasonably recorded, and without order of court sold 
the premises in accordance with the power at public auction 
on September 4, 1918, all for breach of the condition of the 
mortgage, and became themselves the purchasers at the fore- 
closure sale. Deed in usual form was executed and recorded. 
Contract of sale was thereafter made between the plaintiffs 
and the defendants Holdsworth and Farrington. The latter 
refuse to carry out the contract and accept the deed on the 
ground that the foreclosure was not made in pursuance of 
an order of court as provided by s. 302 (3), ¢. 20 of Act of 
Congress approved March 8, 1918. (40 U.S. Stats. at Large, 
444), known as the Soldiers’ and Sailors’ Relief Act. 

The affidavit of sale made and filed in accordance with 
the power of sale set forth that the owner of the equity of 
redemption was not in the military service of the United 
States. Three persons, being all whose names appear of rec- 
ord as having had an interest in the premises in question 
since August, 1915, a date antecedent to the entry of the 
United States into the great war, are joined as defendants 
and it is alleged that no persons other than those have any 
legal or equitable interest in the premises. The bill has been 
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taken for confessed against one of these three defendants, 
and the other two have answered that they have never been 
in the military service of the United States and have no in- 
terest in the premises. The answer of the defendants Holds- 
worth and Farrington admits all the allegations of fact in 
the bill and that, according to their information and belief, 
no party interested in said premises was in the military serv- 
ice of the United States as defined in said Act of Congress; 
but it avers that because the power of sale to foreclose the 
mortgage was not exercised under and by authority of a 
court as required by said Act of Congress, the plaintiff cannot 
give a good and sufficient title to the premises and that there- 
fore specific performance of the agreement ought not to be 
enforced. 

The meaning of a good and clear and sufficient title is 
settled in this Commonwealth by repeated decisions. It was 
said by Knowlton, J., in Conley v. Finn, 171 Mass. 70, at 72, 
summarizing the effect of numerous earlier cases there col- 
lected: ‘‘The general rule is, that, in order to maintain a 
suit for specific performance against a purchaser of real estate, 
the plaintiff must show that the title is good beyond a reason- 
able doubt. . . . But the mere possibility or suspicion of 
a defect is not enough to relieve a purchaser from liability 
under his contract. . . . In First African Methodist 
Episcopal Society v. Brown, 147 Mass. 296, 298, Mr. Justice 
Devens says of the doubt which will relieve a purchaser of 
real estate from his obligation specifically to perform his con- 
tract, that ‘it must be reasonable, and such as would cause 
a prudent man to pause and hesitate before investing his 
money. It would be seldom that a case could occur where 
some state of facts might not be imagined which, if it existed, 
would defeat a title. When questions as to the validity of a 
title are settled beyond reasonable doubt, although there may 
be still the possibility of a defect, such mere possibility will 
not exempt one from his liability to complete the purchase 
he has made. . . . It would be often practically impos- 
sible for a party to negative all objections which might be 
imagined, and which, if they existed, would defeat his title.’ ’’ 
In Chase v. Martin, 208 Mass. 237, at 239, it was said: ‘‘ When 
the defendant insisted upon a title which the attorney could 
absolutely guarantee never would cause him trouble, he asked 
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for a better title than equity requires a purchaser to accept. 
A title which is good beyond a reasonable doubt is a title 
which equity requires a purchaser to take.’’ Foster, Hall & 
Adams Co. v. Sayles, 213 Mass. 319, 321. In the application 
of these principles it has been held that a defect in title 
which had been cured by disseizen might be found good and 
marketable, Aroian v. Fairbanks, 216 Mass. 215, and that the 
condition of a bond, secured by mortgage, although undis- 
charged of record, had been fully performed, Shanahan vy. 
Chandler, 218 Mass. 441. A title not good on the record thus 
may be shown by oral or other evidence outside the record 
to be marketable beyond any reasonable doubt, so that specific 
performance of a contract for conveyance will be enforced in 
equity. The contract here in suit did not call for a title 
clear and perfect on the record of the registry of deeds. The 
rights of the parties to the suit now at bar must be deter- 
mined according to these well-settled principles. 

The Act of Congress does not require in terms that all 
mortgages upon real estate be foreclosed under order of court. 
Grave constitutional questions might lie in the way of an act 
of such sweep. It does provide that ‘‘No sale under a power 
of sale’’ to enforce an obligation originating prior to the date 
of the approval of the Act of Congress, ‘‘and secured by 
mortgage upon real or personal property owned by a person 
in the military service (as defined in the Act) at the com- 
mencement of the period of the military service and still so 
owned by him,’’ ‘‘shall be valid if made during the period of 
military service or within three months thereafter, unless upon 
an order of sale previously granted by the court and a return 
thereto made and approved by the court.”’ 

It was held in Hoffman v. Charlestown Five Cents Savings 
Bank, 231 Mass. 324, decided last November, that the Act 
of Congress applies to equitable as well as legal interests 
constituting property in real estate and owned by a person in 
military service, without limitation as to use or amount, 
whether known to the mortgagee or not and whether appear- 
ing of record or not. The Act of Congress in this regard 
takes no account of our statutes as to registration of deeds. 
The foreclosure of a mortgage by sale under a power of sale 
affecting any such property right of a person in military serv- 
ice, is forbidden by the Act unless made under order, of court 
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as therein provided. It further was said in that opinion 
‘‘Clause 3 of s. 302 was enacted to secure to every person in 
the military service of the United States who owns property 
subject to a mortgage within the act the relief to which he 
is entitled under the act. The defendant has urged against 
this construction of the section, that if that be the true con- 
struction of it the result is that until the termination of the 
time specified in the act no mortgage can be foreclosed by 
any mortgagee except under an order of court and it cannot 
! be that that was the intention of Congress. We are of opinion 
| that this is the result of the true construction of the act, for 
in that way alone can a mortgagee be certain that the fore- 
closure of his mortgage will not be made in violation of the 
, act. We are of opinion, that since this is the result of the 
: true construction of the act, this must be taken to have been 
. the intention of Congress.’’ This construction of the Act of 
Congress (in the absence of a contrary decision by the Su- 
l preme Court of the United States) must be accepted as sound. 
It does not mean, however, that in all cases it is and must be 
t impossible to satisfy a court of equity beyond a reasonable 
r doubt that no person in the military service of the United 
e States had any interest in the property subject to the mort- 
y 
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gage which has been foreclosed. The meaning of the decision 
in Hoffman v. Charlestown Five Cents Savings Bank is that 
\- the safe course for the mortgagee is to foreclose his mortgage 








0 under the order of a court of equity. It is only by pursuing 
f that course that he gets a record title not open to successful 
n attack under the said Act of Congress, and therefore in that 
n way alone can he be certain that the foreclosure of his mort- 

gage will not be made in violation of that Act of Congress. 
Js But it is not a proposition unprovable in the nature of things 
et or practically impossible to show beyond doubt in a court 
ts of equity that no person in the military service of the United ; 
in States had an interest in the premises described in a mortgage 
t, foreclosed without order of court. 
r- A mortgagee who forecloses his mortgage under the power 
rd of sale therein contained, without an order of court during i 
is. the time specified in said Chapter 20 of the Act of Congress, 
le known as the Soldiers’ and Sailors’ Relief Act, assumes a { 
v= heavy burden of proof when he undertakes to enforce specific 


performance of his agreement to convey by good title the land 








218 





so foreclosed. But it is not a burden of proof incapable of 
being sustained as matter of law. Circumstances attendant 
upon the history of a particular title and its record owners 
may be such as to exclude every rational hypothesis compatible 
with the notion that a person in the military service of the 
United States has an interest in it likely to be affected by the 
foreclosure. Evidence may make it clear beyond a reasonable 
doubt that no such person has any interest in specified real 
estate. The allegations of the present bill, to the effect that 
no person in the military service of the United States has 
an interest in the premises, in the nature of things is or 
may be susceptible of legal proof. 

The question, whether in truth a person in the military 
service of the United States had any interest in the premises 
which are the subject of the present suit, was one of fact 
and not of law. Shanahan v. Chandler, 218 Mass. 441, 443, 
444. Its decision depends upon the hearing and weighing of 
evidence. No evidence has been presented. The case is re- 
served merely upon the bill and answer. It follows that the 
case must stand for hearing. 

If the plaintiffs succeed in maintaining the burden of proof 
and demonstrating to the satisfaction of the court that no 
person in the military service had any interest in the prop- 
erty according to the principles heretofore stated, then they 
will be entitled to a decree. Otherwise, the bill must be 
dismissed. 

Case to stand for hearing. 


DISCUSSION OF PROBLEMS FACED BY 
PRACTITIONERS. 


The protection afforded by the Soldiers’ and Sailors’ Act 
continues for ninety days after the discharge from military 
service or, if they are not discharged from service within the 
period of six months after the expiration of the war, then 
for ninety days after such expiration as proclaimed by the 
president. (See See. 101 (5) and Sec..603, MassacHUSETTS 
Law QuarTERLY, Vol. III., pp. 190, 203 and Vol. IV., p. 25.) 

For practical purposes, therefore, in connection with the 
foreclosure of mortgages, the act will be in effect for at least 
nine months more and the questions under it may arise as to 
any piece of real estate in which there has been a mortgagee’s 
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sale at any time during the period from March 8, 1918, 
until the expiration of nine months from the official termin- 
ation of the war. 

A large number of mortgages must have been foreclosed 
without order of court since March 8, 1918, and the ques- 
tion will arise in connection with the validity of such sales in 
passing on such titles. Questions will also arise as to the 
proper course to follow in regard to mortgages which ought 
to be foreclosed, and in regard to which there has been un- 
certainty as to the course to be pursued during the past six 
months. 

The question for the practitioner to decide is how to advise 
in protecting the interest of his client and to avoid, as far as 
possible, delay, expense, and the various forms of loss in the 
matter of sale or other dealing with property which may arise 
from uncertainty as to the law and uncertainty as to the title. 

Unfortunately for the practitioner, the opinion of the 
court in Morse v. Stober does not furnish a conclusive answer 
to the problems of practice in regard to which advice must 
be given when it is asked. It is necessary to analyze the situa- 
tion, therefore, for practical purposes. 

The court says flatly that, ‘‘The Act of Congress does not 
require in terms that all mortgages upon real estate be fore- 
closed under order of court.’’ The court then says that, ‘‘It 
was held’’ in the Hoffman Case ‘‘that the Act of Congress 
applies to equitable as well as legal interests constituting 
property in real estate and owned by a person in military 
service without limits as to use or amount, whether known 
to the mortgagee or not and whether appearing of record 
or not.”’ 

The court says, ‘‘The Act of Congress takes no account of 
our statutes as to registration of deeds.’’ The meaning of 
this sentence is not clear as it is difficult to understand how 
the Act of Congress can make the title based on unrecorded 
instruments good against innocent third persons when the 
state statutes make it bad. 

The view of many members of the bar has been that the 
intention of the Act of Congress was to take the single step 
of protecting soldiers and sailors in the title which they had 
under existing state laws and not to take two steps by first 
giving the soldier or sailor holding an unrecorded title a 
better title than he had before and then protecting that. It 
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is difficult to understand how the Act of Congress can be go 
construed as to involve this step of improving a title before 
protecting it and, yet, that seems to be the result of the reason- 
ing in these cases. 

The court continues, ‘‘The foreclosure of a mortgage by 
sale under a power of sale affecting any such property right 
of a person in military service is forbidden by the act unless 
made under order of court as therein provided,’’ and then 
quotes from the Hoffman Case the statement that by ‘‘the 
true construction of the act . . . until the termination 
of the time specified in the act no mortgage can be foreclosed 
by any mortgagee except under an order of court’’ the reason 
being ‘‘for in that way alone can a mortgagee be certain that 
the foreclosure of his mortgage will not be made in violation 
of the act.’’ 

The court states that ‘‘this construction of the Act of Con- 
gress (in the absence of a contrary decision by the Supreme 
Court of the United States) must be accepted as sound.’’ 

““It does not mean, however, that in all cases it is and 
must be impossible to satisfy a court of equity beyond a rea- 
sonable doubt that no person in the military service of the 
United States had any interest in the property subject to the 
mortgage which has been foreclosed. The meaning of the 
decision (in the Hoffman Case) is that the safe course for the 
mortgagee is to foreclose his mortgage under an order of a 
court of equity. It is only by pursuing that course that 
he gets a record title not open to successful attack under the 
said Act of Congress.’’ 

At this point it should be noticed that the court does not 
explain how the foreclosure under an order of court as sug- 
gested places the record title beyond attack under the act as 
construed by the court, and this lack of explanation, as 
pointed out later, leaves the practitioner to face the question 
for himself as to the legal effect of the decree of the court 
authorizing a sale under a power, and to consider whether 
such a court proceeding places his title in any better condition 
from the point of view of its acceptance by a subsequent pur- 
chaser than it would be if he exercises his power of sale with- 
out an order of court by taking all reasonable precautions to 
ascertain whether there is anybody interested who is in 
service and then, if necessary, relying on the result of the 
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investigation to satisfy the court in a bill for specifie per- 
formance after the purchaser is found and has decided to 
question the title. 

In other words, while the court suggests that it may be 
safer to apply to the court for an order before the power of 
sale is exercised, the court does not say that if this course is 
not followed and if, instead, the power is exercised without 
an order of court, specific performance would be refused if, 
in a proceeding brought for the purpose, the evidence sat- 
isfies the court that the inquiry had been careful and that as 
a matter of fact there was no person interested who was in 
service. In fact, the order in Morse v. Stober is that the case 
stands for hearing and if the evidence satisfies the court 
that there was no person interested, who was in service at the 
time of the mortgagee’s sale, the decree for specific perfor- 
mance will be entered. Such a decree has been entered in 
Morse v. Stober since the opinion. 

Under these circumstances, it is not clear what the inter- 
mediary proceeding to obtain an order of court before exercis- 
ing the power of sale adds to the situation except perhaps to 
shift the burden of going forward with proof. As a practical 
matter, it may be wiser, in most cases, in the language of the 
court, to ‘‘assume a heavy burden of proof’’ if a mortgagee’s 
investigation satisfies him that there is nobody interested who 
is in service because even if the court should issue an order 
authorizing him to exercise the power of sale after hearing 
evidence on the question of soldiers and sailors; yet, between 
the time when that order was issued and the time when the 
question arises later as to the obligation of a purchaser under 
such an order, there is nothing to prevent some unknown sol- 
dier or sailor from appearing. Accordingly, on the reasoning 
in this case and in the Hoffman Case, a second proceeding, not 
for leave to foreclose, but for specific performance to require 
acceptance of the title may be just as necessary after the 
order of court as it would be if the power of sale had been 
exercised in the first place without an order of court. 

The reason for this is that there is nothing in the Federal 
Act contemplating a proceeding in rem binding unknown sol- 
diers and sailors or authorizing the court to decide that there 
are none interested if the court’s construction of the act as 
to unknown persons is sound. Ali that a court of equity can 
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do is to decide that the chance that there are any is so remote 
that it is fair to compel the purchaser to take the title. The 
situation is different, of course, in the Land Court on a pe- 
tition for registration. 

It is true that on a bill for specific performance like that 
in Morse v. Stober the court can decide on the evidence that, 
up to the time of the entry of a decree for specific perform- 
ance, it is so clear that there is nobody interested who is in 
service that it is fair to require the purchaser to take the title, 
but that would not follow in the case of a preliminary pro- 
ceeding for leave to foreclose before the question of forcing 
the title on a purchaser should arise. 


THE FEDERAL QUESTION. 

There is still another aspect of the situation for the practi- 
tioner to consider. All these problems center about the con- 
struction of a federal statute. 

Every mortgagee’s sale under a power, therefore, between 
March 8, 1918, and nine months from the official termination 
of the war presents a federal question of which the federal 
courts have jurisdiction regardless of citizenship. 

The Massachusetts Court in Morse v. Stober expressly rec- 
ognizes that a decision of the Supreme Court of the United 
States would be conclusive as to the interpretation of the act. 

Under the provision of the Federal Judicial Code of 1911, 
apparently the decision of the Cireuit Court of Appeals 
would also be final in the First Cireuit, subject, of course, 
to certiorari issuing from the Supreme Court at Washington. 
The Federal District Court, also, has jurisdiction of the con- 
struction of the Federal Act, subject to appeal to a higher 
federal court. The Federal Court would not be bound by the 
decisions of the State Court, on the interpretation of the Fed- 
eral Act. 

In view, therefore, of the fact that all these mortgage 
problems involve federal questions which can only be finally 
settled by a federal tribunal, it is a question for practitioners 
to consider whether any litigation involving this queston 
should not be instituted in the federal court rather than in the 
state courts. 

This suggestion is made without the slightest disrespect 
for the decisions of the state court. It is made simply be- 
cause the practical problem of what to do still faces the bar 
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and may continue to face it for some years after the expira- 
tion of nine months from the official termination of the war, 
as questions may arise is regard to titles based on proceedings 
between March 8 and the termination of the protection of 
the act, for some time to come. No one knows how many 
mortgagee’s sales have taken place or when they may be 
questioned. The. act, as interpreted by the Massachusetts 
Court in the Hoffman Case and in the Morse Case, has caused 
a most unprecedented situation in the business of dealing with 
real estate. 

While the vague and general character of the Act of Con- 
gress gives rise to uncertainty and the interpretation placed 
upon it by the Massachusetts Court is entitled to the greatest 
respect ; yet, the practical result of that interpretation seems 
to be so serious and the practical protection to soldiers and 
sailors involved in that interpretation seems to be so slight, 
if there is any protection at all, in these cases of unknown 
persons, that if the question were brought up in the federal 
courts those courts might, in the language of Chief Justice 
White in Knowlton v. Moore, 178 U.S. at p. 77, feel bound to 
give weight to the rule that, ‘‘ Where a particular construction 
of a statute will occasion great inconvenience or produce in- 
equality and injustice, that view is to be avoided if another 
and more reasonable interpretation is present in the statute.’’ 

In a previous discussion of this statute in the December 
number of the MassacHusetTts Law QUARTERLY, it was sug- 
gested that the intention of Congress in the Soldiers’ and Sail- 
ors’ Act was to protect soldiers and sailors with as little dis- 
turbance of the business of the country as was consistent with 
the attainment of that object, and that the general scheme 
of the act as indicated in the provisions relating to the protec- 
tion of soldiers and sailors who were named as parties to 
suits in courts was to protect persons who were known to be 
soldiers and sailors, and not to render the business of the 
country uncertain by the introduction of a vague protection 
for soldiers and sailors whose existence was unknown or 
could not be easily discovered. 

The writer believed then, and still believes, with the great- 
est respect for the opinion of the Massachusetts Court, that the 
language of the act can be reasonably construed in such a 
way as to afford all the protection intended for soldiers and 
sailors and at the same time avoid the unfortunate results in 
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delay, expense, and actual pecuniary loss to citizens of the 
state, which may result from the act as thus far construed. 
Such results do not seem to be ‘‘imperatively demanded’’ by 
the language of the act, and the question is still open in the 
federal courts. 


FORECLOSURE BY ENTRY.. 

There is also uncertainty in the minds of the bar whether 
the act and the opinions of the court affect the right to fore- 
close a mortgage by entry under the statute. (R. L. c. 187.) 

The act says nothing about foreclosure by entry. It is a 
method of foreclosure entirely distinct from the exercise of 
a power of sale. It is a method provided by the state statutes 
applicable to all mortgages and, at the expiration of three 
years from the entry the foreclosure becomes absolute. 

In this connection, it is an interesting fact that such an 
entry was made prior to the sale in the Hoffman Case. It 
appears in the record that the mortgagee took possession of 
the premises before proceeding to make the sale, the com- 
pletion of which was enjoined by the court. 

It appears, also, from the decree on the files of the Superior 
Court, that the draft deeree prepared by the plaintiff after 
the opinion in the Hoffman Case contained a provision that 
the defendant should surrender the possession of the premises, 
but this clause was struck out before the final decree was 
entered, and the writer understands that it was struck out 
by the court because neither the statute nor the rescript of 
the Supreme Judicial Court contained anything which ap- 
peared to affect the validity of the entry. 

On the other hand, some members of the bar are in doubt 
whether, under the opinions of the court, it is proper to maxe 
an entry without authority from the court. 

Since the act, however, says nothing about this method of 
foreclosure, it is difficult to see how the validity of an entry is 
effected in any way. If the right to make an entry is not 
affected, then, in all cases in which an entry has been made 
prior to a sale, any uncertainty as to the effect of the sale 
will be cured on the expiration of three years from the date of 
the entry. 

As a practical matter, in many cases, particularly where 
the property is bought in at the sale by the mortgagee, where 
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an examination of the title since the mortgage and a reason- 
able inquiry disclose no evidence that any one interested in 
the property is in service within the terms of the act, the wiser 
and reasonably safe course for a mortgagee may be to avoid 
the expense and delay of proceedings in court by making an 
entry and then proceeding with a sale under the power in the 
usual way, preserving carefully and including in his fore- 
elosure affidavit the results of his inquiry as to the facts so 
that they may be submitted to any future purchaser and, if 
necessary, used as evadence in a proceeding for specific per- 
formance like that in the case of Morse v. Stober. 

This course will involve some risk, of course, but in many 
eases it will be nothing greater than the risk, which every 
owner and purchaser of land is subject to, that his title may 
be attacked on the ground that it rests on a forged deed, or 
some other fact of that kind which cannot be guarded against 
on the record. Every title that is passed is subject to such 
possibilities and when the conveyancing bar has digested the 
situation and adjusted itself to it, many cases will probably 
be dealt with along this line on the ground that the chance 
of the appearance of some unknown soldier or sailor is as 
remote as the chance of evidence of forgery and that, there- 
fore, it is better to take that chance than to go to the trouble, 
expense, and delay of proceedings in court in view of the 
uncertainty of the legal protection to be gained by such pro- 
ceedings. 

Probably conveyancers who represent purchasers will ad- 
vise their clients in many cases to take the risk and rely on the 
entry, the rights under which will pass to any purchaser by 
the ordinary mortgagee’s deed, to dispose of any questions 
under this act. 

While the situation is one which may cause conveyancers 
some loss of sleep, it will probably be accepted in some such 
way and it probably has been from necessity so accepted in 
eases during the past six months, either by men who were 
not familiar with the decision in the Hoffman Case or by 
men who faced the question and decided to inform their 
clients of the problem and to advise them to take the risk, 
for lack of any satisfactory method of avoiding it without 
undue expense. 
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The fact that the court says flatly, in the opinion in Morse 
v. Stober, that ‘‘The Act of Congress does not require in 
terms that all mortgages on real estate be foreclosed under 
order of court,’’ will be relied upon in connection with such 


practice. 
F. W. GRINNELL. 


PROBATE PROCEEDINGS AND THE SOLDIERS’ AND 
SAILORS’ ACT. 


There appears to be some uncertainty as to the question 
whether the act interferes with probate proceedings and re- 
quires the courts to ‘‘stay’’ the probate of a will, ete., if 
there is a soldier or sailor among the heirs. 

In the explanatory notes prepared by the draftsmen of the 
act and reprinted in MassacHuseTts Law QUARTERLY for 
April, 1918, Vol. III. at page 215, under the heading ‘‘Topies 
Not Included,’’ it was distinctly stated that, 


‘‘The subjects of probate proceedings and trusts were 
likewise omitted. Those bodies of law can hardly be 
dealt with for soldiers and sailors without interfering 
with the adjustment of rights of all decedents’ estates 
whatsoever.”’ 


This statement, the nature of the subjects referred to, and 
the fact that there are no provisions in the act specifically deal- 
ing with those subjects or particularly adapted to them seems 
to make it clear that the general provisions of the act are not 
to be construed as applying to probate proceedings. 

The passage already quoted from the opinion in Knowlton 
v. Moore to the effect that, 


‘Where a particular construction of a statute will 
oceasion great inconvenience or produce inequality or 
injustice, that view is to be avoided if another and more 
reasonable interpretation is present in the statute,”’ 


applies with peculiar force in this connection. 

The practice of the Probate Courts in Massachusetts, how- 
ever, has been to consider themselves within the terms of the 
act and to require affidavits accordingly. 


F. W. G. 
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THE POWER OF THE GOVERNOR TO DECLARE 
EMERGENCY MEASURES UNDER THE I. AND R. 
AMENDMENT. 


The I. and R. amendment, under heading ‘‘The Referen- 
dum,’’ provides: 








‘‘No law . . . shall take effect earlier than ninety days 
after it has become a law excepting laws declared to be 
| emergency laws . . . as herein provided. 
‘‘A law declared to be an emergency law shall contain 
a preamble, ete. . . . A separate vote shall be taken on 
the preamble . . . and unless the preamble is adopted by 
two-thirds . . . the law shall not be an emergency law; 
. but if the governor at any time before the election at 
; which it is to be submitted to the people on referendum, 
files with the Secretary of the Commonwealth a state- 
ment declaring that in his opinion the immediate preser- 
8 vation of the public peace, health, safety or convenience 
‘ requires that such law should take effect forthwith and 
3 that it is an emergency law and setting forth the facts 
constituting the emergency, then such law, if not pre- 
viously suspended as hereinafter provided shall take 
i effect without suspension, or if such law has been so sus- 
. pended such suspension shall thereupon terminate and 
such law shall thereupon take effect: . . .’’ 
8 ee . 
‘‘Section 3. A petition asking for a referendum on 
a law and requesting that the operation of such law shall 
a be suspended shall first be signed by ten qualified voters 
and shall then be filed with the Secretary of the Com- 
monwealth not later than thirty days after the law that 
ll is the subject of the petition has become a law... . If 
or such petition is completed . . . not later than ninety days 
re after the law which is the subject of the petition has be- 
come law . . . then the operation of such law shall be 
suspended .. . 
‘‘Section 4. A referendum petition may ask for the 
W- repeal of an emergency law or of a law which takes 
he 


effect because the referendum petition does not contain 
a request for suspension as aforesaid. Such petition 
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shall be first signed, ete. . . . and shall then be filed, . . . 
not later than thirty days after the law which is the sub- 
ject of the petition has become law. . . . If such petition 
filed as aforesaid is completed . . . not later than ninety 
days after the law . . . has become law then the secre- 
tary ... shall submit such law to the people, ete.”’ 


Section 3 requires the completion of the petition for a 
referendum and suspension by fifteen thousand signatures. 

Section 4 requires a referendum petition for repeal to be 
completed by ten thousand signatures. 

The action of Governor Coolidge in declaring a recent law 
to,be an emergency measure has caused a discussion at the 
State House of the meaning of the amendment, and it is sug- 
gested that the amendment does not provide that the governor 
may declare a law to be an emergency law to ‘‘take effect forth- 
with,’’ unless a referendum petition has been filed. But this 
does not seem to be the proper interpretation of the amend- 
ment. 

The paragraph in the amendment relating to ‘‘emergency 
measures’’ in the words above quoted says, ‘‘The governor 
at any time before the election at which it is to be submitted 
files . . . a statement declaring that in his opinion the imme- 
diate preservation of the public peace, health, safety or con- 
venience requires that such law should take effect forthwith 
and that it is an emergency law . . . then such law if not 
previously suspended as hereinafter provided shall take effect 
without such suspension or if such law has been so suspended 
such suspension shall thereupon terminate and such law shall 
thereupon take effect.’’ 

The following sets of facts may happen under the referen- 
dum provision, and it may help to clear the matter of the 
governor’s powers by first stating each set of facts and then 
seeing what may happen. 

First, a law may be passed by the legislature without an 
emergency preamble. It then takes effect in ninety days from 
its passage, unless a petition is filed and completed within 
that ninety days asking for its suspension and repeal. 

Second, a law may be passed by the legislature without an 
emergency preamble and it then takes effect in ninety days 
from its passage, but a petition may be filed, under Section 4, 
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to repeal such law by a referendum without asking for sus- 
pension and, if the petition is completed within said ninety 
days, the question of repeal goes to the people at the next 
election, provided that the next state election occurs not less 
than thirty days after the filing of the petition. If thirty 
days do not so intervene, then it must.go over to the follow- 
ing state election. 

Accordingly, in ease of an exceptionally long legislative 
session or of acts passed at some special session of the legis- 
lature, it is possible that the submission of a question may 
have to wait over a year or, when the biennial election goes 
into effect, two years from the time when the referendum is 
asked. During that period the law will go into effect unless 
it has been suspended by the circulation of a petition which 
includes a request for suspension. 

Third, a law may be passed by the legislature with an 
emergency preamble adopted providing that the law shall 
go into effect forthwith or at any time previous to the ninety- 
day period. In such a ease it will go into effect upon the 
date specified, provided the governor signs the law because 
his approval of the law as an emergency law seems to place 
it beyond reach of a petition for suspension under Section 3. 
But if the governor allows it to become a law without his sig- 
nature there seems nothing to prevent suspension by petition 
except subsequent action by the governor. 

It may be argued that if the legislature declares an emer- 
gency by preamble the petition for referendum must be a 


’ petition for repeal under Section 4 and that no power is given 


to petitioners to ask for a suspension of such a law under 
Section 3. While this is a possible construction, it does not 
seem to me that it is a necessary construction required by the 
language of Sections 3 and 4 and, when the two Sections are 
read together, Section 3 does not appear to be so limited, and 
it ean only be made to appear so limited by treating the 
opening sentence of Section 4 as the exclusive method of 
dealing with a law which has been declared an emergency law 
either by the governor or by the legislature. 

Fourth, a bill with an emergency preamble may be passed 
by the legislature to take effect immediately or at some time 
within the ninety days and a petition may be filed for its 
repeal, under Section 4, by referendum without asking for 
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suspension. It appears that the only essential difference be- 
tween Sections 3 and 4 and the reason for the difference in 
the provisions is the question of suspension. 

Accordingly, if no suspension is asked for, only ten thou- 
sand signatures are required but, if suspension is asked for, 
fifteen thousand signatures are required to complete the pe- 
tition. With the exception of the use of the word ‘‘ Repeal’’ 
in Section 4, there appears to be, therefore, no difference in 
procedure, except the number of signatures required, between 
a petition asking suspension and one which does not. Ob- 
viously the governor by declaring a law an ‘‘emergency law”’ 
can ‘‘at any time’’ turn a petition for suspension with fifteen 
thousand signatures into a mere petition for repeal because no 
law so declared by the governor can be suspended by petition. 

Now, obviously, if a law is to be made an emergency law 
by legislative preamble, it must be so declared before any 
petition is filed for a referendum because it must be declared 
before the law itself is passed and presented to the governor. 
The power given to the governor follows immediately in the 
same sentence upon the contemplated failure to get a two- 
thirds vote in the legislature in favor of a preamble. 

Following as closely as it does on the provision that the 
legislature must get a two-thirds vote, the natural meaning 
is a full grant of power in the words ‘‘If the governor at 
any time.’’ 

Accordingly, the natural interpretation is that the words 
“before the election at which it is to be submitted to the 
people’’ were added not to qualify- or limit the previous 
words ‘‘at any time,’’ but to avoid any possible implied lim- 
itation on those words which might be claimed to arise from 
any other provisions. This interpretation is further sup- 
ported by the fact that if the governor acts no suspension is 
possible and therefore only ten thousand signatures are needed 
on the petition. It was only fair to the petitioners, therefore, 
to allow the governor to act at once if he has made up his mind 
to do so, for if he had to wait for ninety days until the pett- 
tion for suspension was completed the petitioners would be 
put to the labor of collecting five thousand unnecessary sig- 
natures. 

This also appears from the fact that the governor’s appro- 
val of an emergency preamble acts automatically as an emer- 
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gency declaration by him, thus removing the possibility of 
suspension. It was contemplated that the referendum elec- 
tion might not come for more than a year under the old an- 
nual election, and might not come for more than two years 
under the biennial amendment which has been adopted, if the 
referendum petition should not be filed within thirty days of 
the next succeeding state election. See Sections 3 and 4. 

The only words in the amendment which can be used as 
a basis for an argument to limit the power of the governor 
appear to be the words ‘‘At any time before the election at 
which it is to be submitted to the people on referendum.’’ 
It may be argued that these words ‘‘—at which it is to be 
submitted’’ assume that it must be clear that there is to be 
such a submission before the governor can act and that, 
therefore, they qualify the other words in the amendment. 

But, this view seems clearly unsound because the governor 
is given the power ‘‘at any time’’ to act in the interest of 
the Commonwealth for the purpose of putting a law into effect 
‘‘forthwith’’ and these words cannot be given their natural, 
reasonable, and peremptory meaning if the governor must 
wait ninety days in order to find out whether a petition is 
not only to be filed but is to be completed. His power applies 
to a law ‘‘if not previously suspended’”’ as well as to a law ‘‘if 
suspended’’ because in either case it may take ninety days to 
find out whether any petition under Sections 3 and 4 is to be 
completed so that ‘‘it is to be submitted.’’ 

Therefore, the words ‘‘at which it is to be submitted’’ must 
be read merely as describing the election at which the law 
may be submitted if a petition for referendum is filed and 
completed, and they do not qualify the clear meaning of the 
words ‘‘any time.’’ If the word ‘‘may’’ had been used in- 
stead of the two words ‘‘is to’’ the question would not have 
arisen. The mere use of these two words in this connection 
does not appear to have the force of a mandatory condition 
controlling the nature of the power against the purpose of the 
other sections and crippling its effect. 

The obvious purpose of the power given to the governor 
is to enable him to act in accordance with the facts as to 
whether, in his responsible judgment, it is in fact important 
that a law should take effect ‘‘forthwith.’’ The facts upon 
which his judgment is to be based may exist when the law 
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is passed or may develop later, but if they exist when the law 
is passed they will not be altered in the slightest degree by 
the question whether or not somebody will file and complete 
a petition for a referendum and it would be an unreasonable 
construction of the amendment to construe it in such a way 
that the governor’s power to protect the interests of the 
state and its people in accordance with the facts as they exist 
at the time should be hampered by the question whether some 
casual or politically inspired persons may or may not see fit 
to start a petition to hold up the law. 

Furthermore, Section 4 provides the machinery for the 
‘‘repeal’’ by referendum of an emergency law and it does 
not distinguish between an emergency law so declared by the 
legislature and one so declared by the governor. This as- 
sumes, therefore, that an emergency law of either kind must 
be repealed as distinguished from a law which is prevented 
from coming into existence as an operative statute under 
Section 3. 

The petition under Section 4, therefore, is particularly 
adapted to emergency laws which have been so declared. 

The governor’s power is intended to be greater in this 
respect than the power of two-thirds of the legislature be- 
cause as already suggested there appears to be nothing to 
prevent the filing of a petition under Section 3 for the sus- 
pension of a law which has been declared to be an emergency 
law by the legislature without the approval of the governor; 
but there is no power given to any petitioners to bring about 
the suspension of a law which has been declared to be an 
emergency law by the governor. 

It is the intention, not only of this I. and R. Amendment 
but of other amendments recommended and adopted with it, 
that the direct relation of the governor to legislation which 
has hitherto been limited to his vetoing power and the power 
to address the legislature, shall be increased by adding the 
budget powers, the power to veto specific items, the power to 
return bills with suggested amendments, and this power in 
the I. and R. of declaring emergency measures. 

All these powers are in accordance with the theory of in- 
creasing the responsibility of the executive in protecting the 
interests of the state. These views were much discussed. be- 
fore the convention and proposals were made by Mr. Quincy 
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(the author of the clause under discussion) going much fur- 
ther than anything which the convention recommended. 

The governor is expected to protect the state and the people 
as a whole against the failure of two-thirds of the legislature 
to so protect it, or against the exercise of the suspending 
power of a self-elected group of petitioners, or against both. 

Whatever may be said of the draftsmanship of the con- 
vention in other respects, or in other parts of their work, I 
submit that they have made it clear in this paragraph that 
they intended to add a serious and responsible function to 
the governor’s office in connection with this new referendum 
experiment, and that they intended to leave the governor free 
in the exercise of this function according to the facts without 
tying him up with any petty conditions or restrictions which 
have no reasonable ground for existence. 

There was no very extended debate on this clause about 
the governor’s power. From the Debates of the Convention, 
Vol. II., pp. 782-3, it appears that Mr. Quincy was the origin- 
ator and probable draftsman of the clause. On page 948 it 
appears that Mr. Walker, the floor leader of the I. and R. 
forces in the Convention, formally moved its adoption. Mr. 
Walker interpreted it (on p. 782) as follows: ‘‘There is 
the governor to protect the interests of the Commonwealth in 
this matter whenever he sees fit to do so. And when these 
passages are compared with ex-Governor Brackett’s com- 
ments (on pp. 509-10), which probably led to Mr. Quincy’s 
amendment, the interpretation here contended for seems still 
clearer. 


ARTICLE XXX. OF THE BILL OF RIGHTS. 


It is suggested that one reason against the interpretation 
which recognizes the governor’s power prior to the filing of a 
referendum petition is the provision in Article XXX. of the 
Bill of Rights, that ‘‘The executive shall never exercise the 
legislative . . . powers,’’ and that declaring the time 
when a law shall take effect is a legislative power. 

The practical effect of the express doctrine of division of 
functions in American constitutional law has been the subject 
of much discussion in recent years and a considerable num- 
ber of Massachusetts cases relating to the aspects of the thir- 
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tieth article are collected in the manual of the constitu- 
tional convention, pages 121-124. 

A brief study of this article was made in the first chapter of 
the Constitutional History of the Supreme Judicial Court, in 
the MassacHuUSETTS Law QuaARTERLY for May, 1917, page 383. 
As pointed out in that chapter, the thirtieth article has a very 
substantial meaning which, in the opinion of the writer, is 
of great practical importance to the state government. But 
there is, also, a border line between the different functions in 
which there may be an overlapping. 

Accordingly, while it is true that hitherto the fixing of the 
date when a law shall take effect has been a legislative func- 
tion; yet, the nature of the I. and R. Amendment is such that 
it has expressly removed this particular act from the exclusive 
field of legislative power and has given it to the governor in 
certain instances for the protection of the interests of the 
Commonwealth. This being so, there appears to be no occa- 
sion for limiting the nature of the power by restricted in- 
terpretation of certain phrases. 

The nature of the referendum power which is reserved in 
the preamble of the I. and R. by the people ‘‘to themselves’’ 
is merely a power of veto. 

The power to suspend by petition is a power which is re- 
served merely for ‘‘a specified number of voters’’ having no 
responsibility except their general responsibility of citizens 
under the limits of the criminal law. 

The natural presumptive evidence being in favor of the 
governor’s power to protect ‘‘at any time’’ the interests of the 
Commonwealth as part of his responsible function under this 
provision, it fits in with the scheme for petitions provided for 
by Sections 3 and 4. It is the express intention of those see- 
tions to make it easier to bring referendum petitions for a 
mere repeal than it is to include power of suspension. The 
practical difference is that of 5,000 signatures. 

Since the mere filing of a petition, if not completed within 
ninety days by the additional signatures, is merely waste 
paper, the mere filing of a petition cannot be a logical point 
at which to say that the governor’s power arises because, un- 
less the petition is completed, the question will not be sub- 
mitted at the next election. 

Accordingly, the governor’s power either arises at once 
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upon the passage of the law, or it does not arise for eighty- 
nine or ninety days at the discretion of the petitioners who 
wish to postpone the taking effect of a law and, therefore, do 
not file their complete number of signatures until the last 
minute. 

The result of such an interpretation would be to put the 
power to decide whether any law could be made to take effect 
within ninety days practically in the hands of irresponsible 
petitioners. 

Such complicated, petty and perfectly meaningless restric- 
tions on the power of the governor are not to be assumed in 
the absence of clear language and, since in many cases the 
governor will probably know within the ninety days whether 
or not he considers a measure an emergency measure of suf- 
ficient importance for him to act upon, the natural inter- 
pretation consistent with the provisions of Section 4 is that 
he shall say so at once as soon as he has made up his mind 
and thus save the petitioners the unnecessary burden, ex- 
pense, ete., of collecting 5,000 unnecessary signatures, instead 
of placing them in the position of collecting those unnecessary 
signatures for the suspension of the law when, as a matter of 
fact, the governor has made up his mind beforehand that 
he will declare it an emergency measure. 

Furthermore, if the governor has made up his mind that the 
measure is an emergency measure before a petition is circu- 
lated, not only the petitioners, but the public, are entitled to 
know that fact, and it is only consistent with the theory of 
the referendum, as the machinery of an informed democracy, 
that the language should be interpreted so that the governor 
may give the official information through his action as soon as 
his mind is made up. 

The provisions of Section 4 which contemplate the filing of 
referendum petitions on emergency measures obviously con- 
template that the governor may have declared such measures 
before the petition is filed and this necessarily means that his 
action may come before the petition because Section 4 is not 
limited to legislative emergency measures, and neither is it 
contemplated that after the governor acts under a petition 
filed under Section 3, a second petition must be started under 
Section 4 in regard to the same law merely because of the 
governor’s action. 
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It is submitted that, unless the governor’s power is con- 
strued as a broad, general power in regard to this particular 
matter without petty restriction as to time, the whole referen- 
dum machinery becomes a ridiculous mess of complications of 
a kind which was intended, neither by the convention in sub- 
mitting the measure nor by the people in ratifying it. 

It is submitted with confidence that the thirtieth article of 
the Bill of Rights does not stand in the way of the governor’s 
power. 

F. W. G. 


AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES, AND THE REFERENDUM IN 
MASSACHUSETTS. 


The vote of the Massachusetts Legislature ratifying the 
‘“Woman Suffrage’’ Amendment to the Constitution of the 
United States, since the adoption of the Initiative and Refer- 
endum Amendment to the Massachusetts Constitution, raises 
the interesting question, which is the subject of discussion in 
other states, whether such a vote of the legislature is subject 
to a referendum petition. 

The question did not arise in Massachusetts in regard to 
the prohibition amendment adopted in the early part of 1918, 
because the I. and R. Amendment had not then been adopted. 
It has arisen, however, in regard to the prohibition amend- 
ment in other states where the machinery for a referendum 
exists and the question is the subject of litigation in such 
states. 

Without attempting to discuss the matter in detail, a brief 
statement of the questions which arise may interest the bar. 


THE QuEsSTION UNDER THE MASSACHUSETTS CONSTITUTION. 


The referendum is defined in the preamble of the I. and R. 
Amendment as, ‘‘The power of a specified number of voters 
to submit laws, enacted by the General Court, to the people 
for their ratification or rejection,’’ and, in Section 1 of the 
part relating to referendum petitions, it is stated that ‘‘A 
referendum petition may ask for a referendum to the people 
upon any law enacted by the General Court which is not 
herein expressly excluded.’’ 
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The question has been raised and discussed by Mr. Dorman, 
on pages 155 and 156 of MassacHusetts Law QUARTERLY 
for February, 1919, whether these words include resolves 
under the Massachusetts Constitution, and it appears from 
Mr. Dorman’s discussion that it is probably clear that they 
do include resolves, although the word ‘‘enact’’ is a word of 
art not usually used in legislative procedure in connection 
with resolves. (See Mass. Const., Part II., Chap. I., § 1, Art. 
II.) 

The prohibition amendment to the Constitution of the 
United States, ratified by the Massachusetts Legislature in 
1918 (see General Acts, page 531), was ratified by a ‘‘re- 
solve,’’ the form of action taken by the legislature being in- 
troduced by the word ‘‘Resolved,’’ as it is in the ordinary 
resolve. 

This resolve was passed in the house and in concurrence 
in the senate in the same manner that a law or a resolve is 
passed. Presumably, the ‘‘suffrage’’ amendment was dealt 
with in the same way. 

If a resolve of the kind familiar in Massachusetts is ‘‘A 
law enacted’’ within the scope of a referendum petition, 
it may be that a resolve in the same form dealing with an 
amendment to the Constitution of the United States is within 
the scope of such petition as far as the Massachusetts Con- 
stitution is concerned. It is ‘‘A law enacted’’ so far as the 
legislature representing the citizens of Massachusetts can 
“‘act’’ in the process of making it part of the ‘‘Supreme law 
of the land,’’ which includes Massachusetts. Of course, such 
a resolve does not have to be presented to the Governor but 
that fact is not necessarily conclusive of the question. 

In this respect it resembles a treaty which is part of the 
“Supreme law of the land’’ made by the President and the 
Senate without action by the House of Representatives and 
subject to ratification by the other party to the treaty. It 
also resembles somewhat a general law for the incorporation 
of cities or a law subject to referendum in cities which does 
not become operative in its results until action by some body 
other than the legislature. 

It is an open question, however, and cannot be definitely 
answered except by the court. 
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THE QUESTION UNDER THE CONSTITUTION OF THE UNITED 
STaTEs. 


As far as the Constitution of the United States is con. 
cerned, the question arises, under Article V., whether the pro- 
vision that an amendment proposed by Congress to be sub- 
mitted to ‘‘The Legislatures’’ of the several states, rather 
than to ‘‘Conventions’’ ‘‘when ratified by the legislatures of 
three-fourths of the several states,’’ can be interpreted so 
that the word ‘‘Legislatures’’ includes the voting population 
of a state in which a referendum is possible so that action by 
the legislature may be referred to the people if the necessary 
steps are taken by petition. 

Briefly, the argument on one side is that the word ‘‘ Legis- 
lature’? means an elected representative body as it was 
understood in 1787. The argument on the other side is that 
the I. and R. machinery introduces the idea of ‘‘direct legis- 
lation’’ and thus makes the entire voting population a part 
of the state ‘‘legislature’’ or legislating power, whenever a 
petition is duly filed. 

These questions deserve very serious consideration as the 
answers involve far-reaching consequences. 

F. W. G. 


NOTE. 


Perhaps the most interesting approach from the point of view 
of referendum petitioners is as follows: 

The fifth article of the federal constitution provides two methods 
of securing ratification of amendments and congress is given the 
choice as to the selection of those methods. One method is that 
conventions be called in each state for the specific purpose of 
considering amendments. This is in its nature a form of indirect 
referendum because the specific amendment would be the issue sub- 
mitted to the people and considered to a large extent in the choice 
of delegates to the convention, although the delegates would, when 
elected, vote on their own responsibility. The other method is by 
submission to the state “legislatures.” This contains no specifica- 
tion as to how a state legislature should be created or what detailed 
rules it should follow in acting upon an amendment submitted. 

It is immaterial, for instance, whether there is a bicameral or an 
unicameral legislature in any state. It is immaterial whether the 
state constitution requires any particular steps to be taken before 
a vote is taken by the legislature. 

In other words, the method by which the peoplé of a state speak 
on any question submitted to, or considered by, the state legislature, 
which is purely a creation of the state through its constitution estab- 
lished by the people of that state, is a matter which is necessarily, 
from the nature of our system, left within the control of the people 
of the state and this is emphasized by the tenth amendment which 
reserves to the people of the states all powers not delegated to the 
federal government. 
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This being so, it is difficult to see how the use of the word “Legis- 
lature” in Article V. when construed in the light of the tenth amend- 
ment, which, from its history, was considered as a declaratory 
amendment for the protection of the states, can be so interpreted 
as to restrict the people of any state, acting both in their capacity 
as citizens of that state and as citizens of the United States (and 
they act in both capacities in dealing with the federal constitution) 
from arranging their legislative processes in any manner that they 
see fit, as long as they have a reasonably orderly system of doing 
what a “legislature” did in 1787. 

If a state constitution, for instance, should require a two-thirds 
majority for ratification of any federal amendment, or should require 
that the legislature submit the question to a popular referendum 
before the legislature should act upon the matter in order to get the 
sense of the people, it is obvious that the legislature could not act 
until those conditions precedent required by the state constitution 
were complied with. That being so, if a state constitution could 
require a referendum before the legislature votes, as a condition 
precedent to the finality of legislative action, can it be said that a 
state can not provide for a referendum after the legislature had 
voted as a condition subsequent, with the further provision that the 
vote on the referendum shall control the vote of the legislature? 

The object of such referendum is the same. Such a line of ap- 
proach brings out the fact that the word “Legislature” in the fifth 
article may and, perhaps must, reasonably be construed very broadly 
to mean whatever legislative arrangements any state may provide, 
and that there never has been any such standard form of “Legisla- 
ture” as to prevent variations as long as the general system is 
reasonably within the idea of a “republican form of government” 
broadly considered. The language of Mr. Justice Matthews, in 
Hurtado v. California, 110 U.S. at p. 531, may be peculiarly pertinent 
to this question. 

This aspect of the problem deserves the most thorough study before 
the question is decided, in view of the growing practice of stam- 
peding state legislatures in favor of amendments to the federal 
constitution. If a referendum is not possible, it may be well for 
the people of the various states to consider amending their state 
constitutions so as to require votes by two successive legislatures 
on federal amendments. 

Even under the rather loose methods of the I. and R., we still 
require that amendments to the state constitution shall be considered 
by two successive legislatures, and there seems to be no reason why 
the people of Massachusetts should be committed to hastier judgment 
in dealing with federal amendments, particularly in view of the 
tendencies to centralize power in Washington, even to the extent 
of controlling the morals of the people in the various states. 

The safeguards which have hitherto existed in the dual system of 
government are in serious danger of being removed if the people of 
the states do not wake up to the fact that more deliberation is 
needed than has been shown recently in dealing with federal amend- 
ments which threaten the principle of local self government hitherto 
embodied in the national constitution. 

The account of the Virginia Convention in Beveridge’s “Life of 
John Marshall” is worth reading in this connection. 

As Judge Bruce of North Dakota recently said in an address, 
before the South Dakota Bar Association, American constitutions 
were not intended to prevent the people from changing their ma- 
chinery of government, if they wanted to, but were intended to 
make them think before they acted. 











THE NEW ACT RELATIVE TO APPEALS FROM THE 
PROBATE COURTS. 


The policy of avoiding double trials on the facts, which 
was adopted in Land Court cases in 1910 and in cases in the 
Municipal Court of the City of Boston in 1912, has been ex- 
tended to cases in the Probate Courts by chapter 274 of 
1919 which will take effect on January 1, 1920. 

As this act is of considerable importance, and as its prepara- 
tion involved a careful dovetailing of its provisions into 
existing law by cross references to the statutes relating to 
equity practice, it is here printed with the explanatory notes 
to each section and with the additional and more detailed 
notes with which it was submitted to the Legislative Com- 
mittee on Legal Affairs at the hearings before it was reported 
by that committee to the legislature. These notes may be of 
assistanee to the bar in studying the act, the substance of 
which is more simple than it looks as it merely places probate 
eases on the same footing as equity cases under the general 
equity jurisdiction in the Supreme Judicial or Superior 
Courts, and the practice as to such cases is incorporated by 
reference. 

F. W. G. 


CHAPTER 274 OF 1919. 


An Act 
relative to Appeals from the Probate Courts. 

[Note. The Probate Courts were made courts of superior 
and general jurisdiction by 1891, ce. 415, s. 4 (R. L. e. 162, s. 
2). This act puts their decrees and orders on the same footing 
as regards appeals as those of the Superior Court in suits in 
equity, so that appeals go to the full court without a pre- 
liminary rehearing by a single judge of the S. J. C. Issues 
to be tried by a jury are to be directed in the Probate Court 
just as they would be by a single judge after an appeal ac- 
cording to the present practice. ] 


Section 1. A person who is aggrieved by an order, de- 
eree, or denial of a Probate Court or of a judge of that court, 
in any proceeding begun after this act takes effect, may with- 
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in twenty days after the entry thereof appeal from the same 
to the Supreme Judicial Court, and the appeal shall be heard 
and determined by the full court, which shall have the 
like powers and authority in respect thereto as upon an ap- 
peal in a suit in equity under the general equity jurisdiction. 
An appeal from an interlocutory order or decree shall not 
suspend proceedings under the same pending the appeal, ex- 
cept as otherwise specially provided by statute, but an appeal 
from an order granting or refusing issues to be tried by a 
jury shall be heard and determined by the full court without 
awaiting further proceedings in the Probate Court. 


[Note. The last sentence, as to the hearing of inter- 
locutory appeals from orders granting or refusing issues 
for a jury, follows the practice in equity which continued 
uninterruptedly from the Gen. Sts. 1860 till 1895 as 
regards all interlocutory orders and decrees (Stock- 
bridge Iron Co. v. Hudson Iron Co., 102 Mass. 45, 47; 
Ross v. New England Ins. Co., 120 Mass. 113, 116; Mer- 
chants Bank v. Moulton, 143 Mass. 548, 544; Fay v. 
Vanderford, 154 Mass. 498; Snell v. Dwight, 120 Mass. 
9), but the appeal does not suspend proceedings in the 
court below while the appeal is pending, as explained in 
Forbes v. Tuckerman, 115 Mass. 115, 119.] 


Section 2. The appeal shall be pending before the full 
court as soon as it has been filed in the Probate Court, and 
the proper copies of papers in the proceeding as specified 
in section twenty-one of chapter one hundred and fifty-seven 
of the Revised Laws shall be prepared by the register and 
transmitted to the Supreme Judicial Court and entered in 
the docket of the full court. 


[Note. R. L. e. 159, s. 19; Cobb v. Rice, 128 Mass. 11, 
12. By R. L. e. 173, s. 115, if the appellant neglects to 
order the copies and take the necessary measures for 
hearing the appeal the Probate Court may order that it 
be dismissed (see Griffin v. Griffin, 222 Mass. 218). 

Since 1895 the full court has not heard interlocu- 
tory appeals in equity until the case is ready for final 
disposition, except in urgent cases (Fuller v. Chapin, 
165 Mass. 1, 3), and the eases are not entered in the full 
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court docket till that time, but this rule is only one of 
practice and does not affect the jurisdiction of the full 
court (Weil v. Boston Elevated Ry. Co., 216 Mass. pp. 
547-8). The provision in s. 1 supersedes this rule as to 
the Probate Court where the appeal is from an order 
granting or refusing issues for a jury. ] 


Section 3. Upon the appeal the judge by whom the order, 
decree, or denial was made shall report the material facts 
found by him if so requested by the appellant within four 
days after the appellant has notice of the order, decree, or 
denial; or otherwise such report shall be in the discretion of 
the judge. 


[Note. R. L. ¢. 159, s. 23. This follows the practice 
adopted before the statute for the purpose of showing 
the facts upon which the decree was based, and by this 
means ‘‘all inferences of fact and questions of discretion, 
as well as of strict law,’’ are brought before the court 
for revision, as explained in Wright v. Wright, 13 Allen, 
p. 209; Worcester v. Lakeside Mfg. Co., 174 Mass. p. 300; 
Knowles v. Knowles, 205 Mass. 290, 293.] 


Section 4. No oral evidence shall be exhibited to the full 
court upon the appeal, but the evidence and all questions 
relating thereto shall be subject to the like provisions as are 
contained in section twenty-four of chapter one hundred and 
fifty-nine of the Revised Laws and section four of chapter 
seven hundred and sixteen of the acts of nineteen hundred 
and thirteen relating to suits in equity. 


[Note. By R. L. c. 159, s. 24, the evidence is reported 
at the request of a party made before any evidence is 
offered, and upon such request a person, generally a 
stenographer, is ordinarily appointed for the purpose 
(ef. Eq. rule 35), and by 1913, ec. 716, s. 4, the report of 
the evidence contains notes of all questions of evidence 
and rulings, which obviates any occasion for a bill of 
exceptions. | 


Section 5. A judge of the probate court by whom a case 
or matter is heard for final determination may reserve and 
report the evidence and all questions of law therein for the 
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consideration of the full court, and thereupon like proceed- 
ings shall be had as upon appeal. And if, upon making an 
interlocutory decree or order, he is of opinion that it so affects 
the merits of the controversy that the matter ought, before 
further proceedings, to be determined by the full court, he 
may report the question for that purpose, and stay all further 
proceedings except such as are necessary to preserve the 
rights of the parties. 


[Note. This corresponds to the power to report in 
equity (R. L. ec. 159, ss. 27, 29), which has been settled 
by decision (Nashua & Lowell Rid. Corporation’s Case, 
169 Mass. p. 164; Bartlett v. Slater, 211 Mass. p. 352).] 


Section 6. Sections twenty-six and twenty-eight of chap- 
ter one hundred and fifty-nine of the Revised Laws shall be 
applicable to appeals in proceedings as above mentioned. 


[Note. By R. L. ¢. 159, s. 26, interlocutory decrees not 
appealed from are open to revision upon appeal from 
final decrees so far only as they affect the final decrees. 
By s. 28, a party omitting by accident or mistake to 
appeal from a final decree within the prescribed time 
may be allowed by the full court to appeal upon petition 
within one year. ] 


Section 7. The probate court in any such proceeding, 
upon the application of a party and in accordance with the 
practice established by the supreme judicial court in like 
eases, may direct that any issues of fact shall be tried by a 
jury in the superior court for the same county, or, if there 
shall not be any regular sitting for such trial within three 
months after such order, or, by consent of the parties, in any 
other county. The form of such issues shall be settled in 
the probate court and certified copies of the issues and other 
material papers in the case shall be entered by the applicant 
in the superior court forthwith or within such time as the 
probate court may direct, but the same may be entered by 
any other party, and, in case the same shall not so be en- 
tered, the probate court may discharge the order for a trial. 
Upon the motion of any party in the superior court the issues 
shall be advanced for a speedy trial. 
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[Note. The present law as to issues in probate mat- 
ters on appeal is R. L. e. 162, ss. 25, 26, and in equity 
eases R. L. ec. 159, ss. 36-38; ef. Land Court cases, 1910, 
ce. 560, s. 6. Such issues are now almost always sent by 
the S. J. C. to the Superior Court for trial. The word 
‘*forthwith’’ allows a reasonable time (Griffin v. Griffin, 
222 Mass. 218, 220). 

As to the eases in which issues are directed, see Doherty 
v. O’Callaghan, 157 Mass. 90; Fay v. Vanderford, 154 
Mass. 498; Davis v. Davis, 123 Mass. pp. 593-4. 

An order granting or refusing issues to be tried by a 
jury is subject to appeal (Ross v. New England Ins. Co., 
120 Mass. 113, 116; Newell v. Homer, 120 Mass. 277, 
281).] 


Section 8. Questions of law arising upon the trial of any 
such issues may be considered and determined by the supreme 
judicial court in the same manner and with the same effect 
as in actions at law tried in the superior court. 


[ Not Dorr v. Tremont Bank, 128 Mass. pp. 356- 
357. ] 


Section 9. In the case of an estate of a deceased person 
which is represented insolvent after this act takes effect, if 
the court, instead of appointing commissioners to receive and 
examine the claims of creditors against the estate, receives 
and examines such claims itself, the foregoing provisions of 
this act shall be applicable to the proceedings for proof of 
the same and to appeals from the allowance or disallowance 
thereof, exclusively of the provisions of sections eleven and 
sixteen of chapter one hundred and forty-two of the Revised 
Laws, but shall not be applicable to such proceedings or ap- 
peals in respect of the like claims against other estates pre- 
viously represented insolvent. 


[Note. R. L. ec. 142, s. 11, provides for an appeal to 
the S. J. C. or the Superior Court, where the claim is to 
be tried as if an action had been brought. If the Probate 
Court (id. s. 4) does not appoint commissioners, but re- 
ceives and examines the claim itself, it will be more 
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convenient and expeditious if the proceedings are con- 
ducted in the same manner as herein provided for other 
proceedings as to appeals and the trial of issues by jury.] 


Section 10. No proceeding begun in a probate court after 
this act takes effect shall be subject to any provision of the 
sections next hereinafter specified of chapter one hundred 
and sixty-two of the Revised Laws or any amendments thereof 
respectively, namely, sections eight, nine, ten, eleven, thirteen, 
fourteen, eighteen, nineteen, twenty-five, twenty-six, twenty- 
eight, or to so much of section seven of chapter one hundred 
and forty-one of the Revised Laws as relates to proceedings 
upon an appeal. 


[Note. These are the provisions giving and regulating 
the present right of appeal. The leave to appeal out of 
time provided for by the above mentioned ss. 13, 14, 
is provided for by s. 6 of this act, which makes R. L. 
e. 159, s. 28 applicable in such cases. ] 


Section 11. Section twenty-seven of chapter two hundred 
and seventy-nine of the general acts of the year nineteen hun- 
dred and seventeen is repealed. 


[Note. The Partition Act 1917 (¢. 279) gives the 
Probate Court exclusive jurisdiction of partition of all 
legal estates (ss. 2, 40), and the above repealed section 
provided only for appeals to the S. J. C. in ‘‘any matter 
of law apparent on the record.’’ The matters of law 
generally do not appear on the record (e.g. Hall v. Hall, 
152 Mass. 136; Lowd v. Brigham, 154 Mass. 107), and, 
upon a case stated, inferences of fact could not be drawn 
on appeal according to 1913, ¢. 716, s. 5, because they 
are matters of fact and not of law (Friedman v. Jaffe, 
206 Mass. pp. 457-458). By this repeal all probate ap- 
peals will be regulated by the same provisions. 

The interlocutory decree for partition is regarded as 
in the nature of a final judgment, and an appeal is en- 
tered and heard accordingly (Lowd v. Brigham, 154 
Mass. 107; Weil v. Boston Elevated Ry. Co., 216 Mass. 
p. 548).] 
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Section 12. A decree or order of a probate court made 
in proceedings begun after this act takes effect under the 
provisions of section thirty-three or section thirty-seven of 
chapter one hundred and fifty-three of the Revised Laws shall, 
in ease of appeal, be subject to the like provisions as are con- 
tained in section seventeen of said chapter one hundred and 
sixty-two. 


[Note. R. L. ¢. 158, ss. 33, 37, relate to the support 
of a wife and minor children, and R. L. ¢c. 162, s. 18, 
which gives an appeal to the Superior Court, is repealed 
by the above s. 10 of this act, as the decrees and orders will 
be subject to appeal, like other proceedings, by s. 1 of this 
act. By this s. 12, which takes the place of R. L. ec. 162, 
s. 19 (am. 1907, ¢. 266), the effect of an appeal will be 
the same as provided in R. L. ec. 162, s. 17, regarding 
equity proceedings in the Probate Court.] 


Section 13. At the trial of any issue of fact in the pro- 
bate court the presiding judge may appoint a stenographer, 
who shall be sworn and shall attend the trial, or such part 
thereof as the judge may direct, and perform the like duties 
and receive the like payments therefor as a stenographer 
appointed under the provisions of section eighty-three of 
chapter one hundred and sixty-five of the Revised Laws, and 
the sums so payable for his attendance at court and for any 
transcript of his notes or part thereof furnished to the judge 
by his direction shall be paid by the county upon the certifi- 
eate of the judge. 


Section 14. This act shall take effect on the first day of 
January next after its passage. 


AppITIONAL Notes SUBMITTED TO THE LEGISLATIVE 
CoMMITTEE. 

It is intended by this act that appeals from the Probate 
Court shall be conducted in the same manner as appeals from 
the Superior Court in suits in equity under R. L. e. 159. 
The appeal goes accordingly to the full court without a re- 
hearing of the case before a single judge of the S. J. C. and 
is dealt with just as an appeal from a single judge after a 








247 





rehearing by him would be dealt with according to the pres- 
ent practice. 

If there are issues of fact to be tried by a jury, they are 
by section 7 directed in the Probate Court without the neces- 
sity of an appeal to the S. J. C. for that purpose, and they are 
sent to the Superior Court to be tried as they would be, 
under R. L. ce. 159, s. 36, if they were directed by a judge 
of the S. J. C. 

When issues of fact are decided by a judge of the Probate 
Court, his decision has the same weight as that of a judge 
of the Superior Court in a suit in equity. 

When an appeal is taken, there are two ways in which 
matters of fact, not appearing in the record, may be brought 
before the full court. 

Upon the appeal, the judge is to report the material facts 
found by him, if so requested by the appellant, according 
to section 3 of the act. This practice is explained in Wright v. 
Wright, 13 Allen, p. 209, and Knowles v. Knowles, 205 Mass. 
p. 292, and is the same as R. L. ¢. 159, s. 23. ‘‘ All inferences 
of fact, and questions of discretion, as well as of strict law’’ 
are by this means brought before the full court for revision 
(13 Allen, p. 209). 

The appellant may also, by section 4, bring all the evidence 
before the full court, but for this purpose an application must 
be made before any evidence is offered, in accordance with 
R. L. e. 159, s. 24. The report of the evidence contains notes 
of all questions of the admission or rejection of evidence, 
and they are subject to review by the full court by 1913, 
e. 716, s. 4. As the judge who saw the witnesses is better 
able to decide upon their credibility, his decision is not often 
reversed upon matters in which they conflict (Reed v. Reed, 
114 Mass. 372), and the same rule applies to the decision 
of a master upon disputed facts (Newton v. Baker, 125 Mass. 
30, 33). But this rule does not apply to inferences from 
ascertained facts or to documentary evidence (Harvey Watts 
Co.’s Case, 193 Mass. pp. 142-3; Chase v. Hubbard, 153 Mass. 
p. 92) and the case is dealt with by the full court as it ought 
to have been by the court below. If evidence has been ad- 
mitted that ought to have been rejected, the case is not sent 
back for a new trial, but the court decides the case upon the 
other evidence, and, if evidence has been rejected that ought 
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to have been admitted and the excluded evidence is set out 
in the report, the full court will deal with it as if it had been 
admitted (Knowles v. Knowles, 205 Mass. p. 293). 

The appeal has the advantage over a bill of exceptions 
(which does not properly belong to equity procedure ; Gould’s 
Case, 215 Mass. p. 483) that it brings the whole case before . 
the appellate court for its decision, instead of only enough to 
show that the judge below has made a mistake, without the 
material necessary to set the matter right without a new trial. 

A judge of the Probate Court has also power, by s. 5, to 
report questions upon final or interlocutory hearings, in the 
same manner as the Superior Court in suits in equity under 
R. L. ec. 159, ss. 27, 29. 

When issues of fact are tried in the Superior Court, ques- 
tions of law arising at the trial are by s. 8 to be considered 
by the S. J. C. in the same manner as in actions at law in 
that court, and this is done by bill of exceptions according 
to the existing practice (Dorr v. Tremont Bank, 128 Mass. 
pp. 356-7). 

The Partition Act 1917, ec. 279, gave the Probate Court 
exclusive jurisdiction of the partition of legal estates (ss. 2, 
40) and limited right of appeal to ‘‘any matter of law ap- 
parent on the record’’ (s. 27). This probably restricted 
the right of appeal more than was intended, as errors in the 
partition are very likely not to appear on the record. After 
this act takes effect, appeals in such cases will stand on the 
same footing as appeals in other proceedings in the Probate 
Court. 

The last sentence in section 1 of the act was added as a 
result of the question by members of the legislature as to 
the practical situation which existed under the act in case 
either party was not satisfied with the action of the judge 
of probate in regard to framing issues for a jury. 


From the passing of the Equity statute of 1859, 
ce. 237 down, interlocutory appeals were regularly heard 
as soon as they could be brought before the court, in ac- 
cordance with the statutes giving the right of appeal, 
which included the right to have the appeal heard. This 
appears by the following cases, where the appeal was 
from a refusal to direct issues, viz. : 
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Stockbridge Iron Co. v. Hudson Iron Co., 102 Mass. 
45, 47, 

Ross v. New England Ins. Co., 120 Mass. 113, 116, 

Merchants Bank v. Moulton, 143 Mass. 543, 544, 


as well as where the appeal was from other interlocutory 
orders, viz. : 

Forbes v. Tuckerman, 115 Mass. 115, 119, 

Snell v. Dwight, 120 Mass. 9. 


No intimation appears previous to 1895, that this was 
not the proper course and in accordance with the statute. 
Forbes v. Tuckerman, 115 Mass. p. 119, went upon that 
ground and it was there laid down that other proceed- 
ings were not suspended while the appeal was pending. 

There cannot be any doubt, however, that the full 
court would apply the same rule to interlocutory appeals 
from the Probate Court that it has applied since 1895 
to interlocutory appeals in equity. 

The new provision in Section 1 only gives to some such 
appeals the same right of way that all interlocutory ap- 
peals in equity had from 1859 to 1895, when the rule was 
changed by the court. At the same time the proceedings 
would not be obstructed by frivolous appeals, because the 
other party could go on, if he thinks it safe notwithstand- 
ing the appeal, or unless the court stays the proceedings 
(Newell v. Homer, 120 Mass. p. 281). But it would not 
be necessary, as it is now in equity, for the parties to 
go to the expense, and to give the court the trouble, of 
trying out the case in one manner, when the whole result 
may be overturned by a subsequent decision that it ought 
to have been tried in a different manner. Under the 
present rule of the Supreme Judicial Court, this would 
have had to be done in Merchants Bank v. Moulton, 143 
Mass. 543, but, as there was then no such rule, the appeal 
was heard while the matter was still interlocutory and 
the issues were directed before any such misfortune was 
incurred. For this reason, the Committee and the Legis- 
lature added the last sentence of Section 1. 
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THE SUGGESTED PROCEDURE FOR OBTAINING 
DECLARATORY JUDGMENTS. 


The extent to which the English procedure for obtaining 
declaratory judgments has been resorted to during the war 
has brought this matter to the especial attention of the Amer- 
ican Bar. Various discussions have appeared in regard to it 
in law magazines during the past year, and the state of 
Michigan has adopted a plan for such procedure. 

In the recent Bulletin XIV. of the American Judicature 
Society containing a suggested system of rules of procedure 
to be considered in the various states (a very carefully pre- 
pared pamphlet), there are several proposed sections relating 
to this matter with explanatory notes attached to each section 
showing the experience under the English rule which has 
established its value there as part of the machinery for ad- 
ministering justice. 

In view of the current discussions and the fact that a 
judicature commission has just been created in Massachusetts 
to consider such matters, the proposed rule of the American 
Judicature Society and the explanatory notes are here re- 
printed for the information of the bar. 

This idea is not new in Massachusetts. A bill for instrue- 
tions by fiduciaries, for the construction of instruments or 
for directions as to the proper course for them to pursue, has 
long been in common use in this state. The entire system 
of land registration, which has developed so successfully in 
Massachusetts, is a practical application of the idea of a & 
claratory judgment to the title to real estate. 

The broader rules suggested in the following extract are, 
therefore, merely proposed extensions to cases involving con- 
tracts and other problems which, in the opinion of the court, 
may be fairly dealt with in such a proceeding. 


F, W. G. 
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ARTICLE 14. DECLARATORY RELIEF. 


(Reprinted from Bulletin XIV. of American Judicature Soci- 
ety, page 53.) 


Proposed Section 1. Score. In any action the plaintiff 
may ask for a declaration of rights, either alone or with other 
relief, in his complaint; and the court may make a binding 
declaration of rights, whether or not consequential relief is 
or could be claimed at the time. 


NOTE. 


Compare English Order 25, rule 5, and Codes cited under 
Section 2. 


Declaratory Relief: The equity jurisdiction to entertain 
bills quia timet, to grant injunctions, and to decree the cancel- 
lation or rectification of written instruments, is regularly used 
in our courts as a means for obtaining a binding declaration 
of rights or construction of a statute or instrument; in some 
states the codes create a power in the courts to construe wills 
and to direct trustees in the performance of their duties, and 
in many others there is a statutory action to quiet title to 
real estate which is also a form of declaratory action. This 
Article makes it possible to obtain such a declaration or con- 
struction in every case where it is necessary and proper for 
the termination of an incipient controversy instead of limit- 
ing it as at present. This Article is an adaptation of the Eng- 
lish Rules, which make it possible for parties to obtain prompt 
guidance from the courts instead of having to sue to rectify 
errors after their commission. The English Rules were in 
turn largely influenced by the practice of Scotland, where it 
has always been possible to bring what is there called an 
action of declarator, leading to a purely declaratory judg- 
ment. Under this Article the power is purely discretionary 
(see Section 4), and the courts may refuse to exercise it. A 
few English cases will be cited to illustrate the scope of the 
practice. Provision should be made locally in the rules for 
making up trial lists for advancement of causes such as actions 
for declarations where there is substantial conflict on the facts 
and where the entry of such action in the ordinary calendars 
would mean delay which would probably defeat the usefulness 
of the declaration. See, for instance, Article 23, Section 11, 
as to ‘‘Immediate List.’’ 

The jurisdiction to construe contracts in the English courts 
has been found immensely useful during the last few years, 
owing to the great number of uncertainties arising out of the 
effect of war on contracts. The first volume of King’s Bench 
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reports for 1916 reveals a large number of cases, in which the 
power to make a declaration was most beneficially exercised, 
To give a few examples: On page 284, in Schaffenius y, 
Goldberg there had been a contract for services of an English- 
man for a German resident in England. Upon the outbreak 
of the war the German was interned in England and the 
question arose whether the Englishman was relieved from his 
contract for personal services or not. The German, whose 
business continued in spite of his internment in England, 
brought an action for a declaration that the contract was not 
impaired by war and the declaration was accordingly made. 
Here was a case where he could not have obtained specific 
performance, but where the declaration protected his rights. 

Again, at page 439, Capel v. Soulidi, there is a declaration 
that a charter-party for the hire of a ship had not been can- 
celled by the ship being commandeered by the Greek gov- 
ernment. 

At page 451, Zine Corporation v. Hirsch, there is a declara- 
tion that a contract by an Australian firm to supply their 
whole output of zine to a German resident in Germany was 
wholly dissolved by the declaration of war and not merely 
suspended, so that the Australian knew he was free to dispose 
of his product as he saw fit. 

At page 763, Stevenson v. Aktiengesellschaft, there is an 
example of a difficulty that was very frequent in England. 
There was a partnership between an Englishman resident in 
England and a German resident in Germany for the manufae. 
ture in England of a certain article. The profits from the 
manufacture of this article in England rose materially after 
the outbreak of the war, and the Englishman desired to know 
what the rights of his German partner were in those war 
profits. He obtained a declaration that the partnership with 
an alien enemy was completely dissolved upon the outbreak 
of war and that the enemy had no share in profits subse- 
quently earned. This gave the Englishman a definite basis 
upon which to make an accounting of his German partner’s 
interest, and upon which he could pay over to the public 
trustee on behalf of the alien enemy a fixed amount, instead 
of being subject to a litigation at the end of the war. 

At page 811, Distington v. Possehl, there is another declara- 
tion that a contract for the entire output of a British subject 
to a German subject was completely dissolved by the out- 
break of the war. 

At page 937, Jager v. Tolme, there is a declaration that a 
single contract for the sale of sugar between an Englishman 
and a German was completely dissolved by the outbreak of 
war. 

See also the able and instructive articles in favor of adopt- 
ing the declaratory jurisdiction in America, by Edson R. Sun- 
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derland, in 16 Michigan Law Review 69 (December, 1917), 
and by Edwin M. Borchard, in 28 Yale Law Journal (Novem- 
ber and December, 1918). 


With Other Relief: Such as damages, specific perform- 
ance, an injunction, or any other relief. 


Binding Declaration: Binding upon all parties who have 
an opportunity to be heard. See Section 6. It has been held 
that declarations as to future rights would not as a rule be 
made unless a present right depends on the decision, or un- 
less all the parties who in any event will be entitled to the 
property are of age and before the court. Curtis v. Sheffield, 
21 Ch. D. 1 (1882). The subject-matter of a declaration is 
res judicata between the parties. 


Consequential Relief; This does not extend the court’s 
jurisdiction to matters in which it could not grant relief (e. g., 
those under exclusively Federal jurisdiction) but empow- 
ers the court to make a declaration where no other relief is 
asked for or where on the facts no substantial relief could be 
given, for instance before a breach of contract. 

A few cases will illustrate this. Most English leases con- 
tain a clause requiring the lessor’s consent to sub-let but 
providing that such consent should not be unreasonably with- 
held. Very frequently a lessor will attempt to impose un- 
reasonable conditions upon giving consent, such as increased 
rent or a money payment, and the lessee will then bring an 
action asking merely for a declaration that the landlord’s 
consent is being unreasonably withheld. Such a declaration 
was made in Young v. Ashley Gardens, (1903) 2 Ch. 113, 
C. A., where Cozens-Hardy, L. J., said: ‘‘If we refused a 
declaration here the lessee’s property would diminish in value, 
as his assignee would run the risk of being turned out by the 
lessor. I cannot imagine a more judicious or beneficial exer- 
cise of the jurisdiction to make a declaratory order.’’ Also 
in Evans v. Levy, (1910) 1 Ch. 452, and in West v. Gwynne, 
(1911) 2 Ch. 1, C. A. In Jenkins v. Price, (1907) 2 Ch. 229, 
Swinfen Eady, J., made a similar declaration, under the 
Conveyancing Act, 1892, which provides that an unreasonable 
refusal relieves the lessee of the necessity of obtaining con- 
sent, and pointed out that while such a refusal releases the 
restriction, it gives the lessee no cause of action against the 
lessor, so that no ‘‘consequential relief’? could be asked for. 

Frequently a declaration is asked for instead of an injunc- 
tion, to settle differences over the existence of a right of way, 
or trespasses. In Harrison v. Duke of Rutland, (1893) 1 
Q. B. 142, C. A., Kay, L. J., said: ‘‘It is not unusual to 
make such a declaration without going on to grant an in- 
junction.”’ In Ankerson v. Connolly, (1906) 2 Ch. 544, a 
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declaration was made that an easement of ancient light had 
been extinguished. In Gingell v. Stepney, (1906) 2 K. B, 
468, certain hay-sellers obtained a declaration, without asking 
for damages, that they were entitled to stand their carts in 
the old hay market, now Whitechapel High Street, without 
being moved on by the police. 


Proposed Section 2. Construction. Any person interested 
under a deed, will, contract or other written instrument, or 
whose rights are affected by a statute, may bring an action to 
determine any question of construction or validity arising 
under the instrument or statute and for a declaration of his 
rights or duties thereunder. 


Norte. 


Compare English Order 54 A, rule 1; Ontario Rule 605; 
Missouri Code, s. 649, 650; Rodenbeck Act, s. 57; New York 
Code, s. 2615; California Code, s. 738; Kansas Code, s. 618. 


Deed: Under many codes a construction of a deed may 
be obtained in the form of an action to quiet title. 


Will: See note to Section 5, as to administration of estates. 


Contract: See note to Section 3, as to construction before 
breach. 


Written Instrument: In Lofthouse v. Ogden, (1913) 3 
K. B. 120, Bailhache, J., construed an award of arbitrators 
affecting all mine-pits east of a certain line of railway, to 
determine whether or not it included a mine of which the 
shaft was east of the railway but the workings were west. 

In Cyclists’ Club v. Hopkinson, 101 L. T. R. 848 (Ch. Div., 
1909), the articles of incorporation of the Club empowered it 
to pay salaries to servants but prohibited the payment of any 
bonus, dividend or profit. The Club voted a pension to the 
secretary when he retired after many years of service, and, 
certain members objecting that the articles forbade such a 
payment, the Club asked for a construction of the articles 
on this point, which Swinfen Eady, J., made, in favor of 
the pension. 


Affected by a Statute: It is believed desirable to make it 
possible to bring an action for the sole and avowed purpose 
of determining the constitutionality of a statute, instead of 
having to concoct a test case, or wait for one to arise, as is 
now so often done. The American practice under such a rule 
would have to be developed according to the limits of ex- 
pediency. In Dyson v. Attorney General, (1912) 1 Ch. 166, 
C. A., Cozens-Hardy, M. R., upheld a declaration made in the 
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K. B. D., to the effect that certain demands for information 
as to income, made by the Revenue Commissioners under the 
Finance Acts on printed forms threatening a penalty for re- 
fusal, were ultra vires of the Acts; the action was brought by 
an individual, and the Master of Rolls said: ‘‘A general 
declaration is pre-eminently desirable in the circumstances.’’ 
The decision was followed in Burghes v. Attorney General, 
(1912) 1 Ch. 173, C. A. But in the earlier case of London 
Shipowners v. London Docks, (1892) 3 Ch. 242, where a 
declaration was asked as to the invalidity of certain regula- 
tions made under a statute, Lindley, L. J., held that a private 
individual is not entitled to a declaration of invalidity of a 
regulation affecting the general public, and that an action for 
that purpose must be brought by the attorney general. 

See Sections 7 and 8 of this Article, requiring the attorney 
general to have notice. 


Proposed Section 3. Brrore Breacu. A contract may be 
construed before there has been a breach thereof. 


Norte. 
Compare Ontario Rule 605. 


Before Breach: This is a feature of the device which 
would be found most useful. The case of Société Maritime v. 
Venus 8. S. Co., 9 Commercial Cases 289 (K. B. D., 1904) 
describes well its character. A contracted with B to load 
75,000 tons of ore a year on B’s ships, for a period of years. 
When the contract had still 1% years to run, C in- 
formed A that B had assigned his contract to C and that C 
would claim the benefit of it. C tendered a ship to be loaded 
and A refused to load it. A then brought an action for a 
declaration that he was not bound to load C’s ships under 
the contract with B. Channell, J., in giving judgment, said: 
“‘In reference to a mercantile transaction of this sort parties 
are entitled now to come into the court and say ‘It is im- 
portant to us in reference to this contract, which has a year 
and a half to run, to know whether we are bound by it or 
not.’ . . . They are not entitled to come and ask a court 
of law for an opinion upon a speculative or academic ques- 
tion; but showing the necessity of a decision upon it, I think 
they are entitled to a declaration as to whether or not the 
contract is binding upon them. They are not bound at their 
peril to refuse to perform it and then to be liable for heavy 
damages for not performing it for the space of the next year 
and a half.’’ 





Proposed Section 4. Discretionary. The court may re- 
fuse to exercise the power to declare rights and to construe 
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instruments in any case where a decision under it would not 
terminate the uncertainty or controversy which gave rise to 
the action, or in any case where the declaration or construc- 
tion is not necessary and proper at the time under all the 
circumstances. 


NOTE. 
Compare English Order 54 A, rule 4. 


Terminate the Uncertainty: A good illustration of this 
is The Manar, (1903) P. 95. A, the mortgagee of a ship, 
took possession of it when B, the mortgagor defaulted in pay- 
ments, and A chartered it for a voyage to France. There 
the ship was attached by C, a creditor of B, in a proceeding 
im rem in a French court, to which B was not a party. A then 
brought an action in England against B, asking for a declara- 
tion that A’s rights were superior to C’s, so that A could use 
the declaration against C in the French proceedings. Buck- 
nill, J., refused the declaration, on the ground that no declara- 
tion will be made where it will not terminate the controversy, 
or where it is asked against some person other than the de- 
fendant, or where it is asked for use in another litigation to 
which the defendant is not a party. 


Proper at the Time: In North Eastern Co. v. Leeds Forge 
Co., (1906) 1 Ch. 328, Joyce, J., laid down the principle that 
the mere fact that B is supposed to contemplate the bringing 
of an action against A, or that B may have stated that he has 
grounds for such an action, does not entitle A to institute an 
action against B to have it declared that B has not a good 
cause of action against A. B cannot be hurried to trial. He 
is entitled to wait until he has collected the necessary evi- 
dence, or has made such inquiries as he thinks fit, or has ob- 
tained the requisite funds, or what not. 


Proposed Section 5. Exrecutors, Etc. Any person inter- 
ested as or through an executor, administrator, trustee, guar- 
dian or other fiduciary, creditor, devisee, legatee, heir, next 
of kin, or cestui que trust, in the administration of a trust 
or of the estate of a decedent, an infant, a lunatic or an in- 
solvent, may bring an action: 


(1) To ascertain any class of creditors, devisees, lega- 
tees, heirs, next of kin or others; or 

(2) To direct the executors, administrators or trustees 

to do or abstain from doing any particular act in 

their fiduciary capacity ; or 
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(3) To determine any question arising in the adminis- 
tration of the estate or trust, including questions 


of construction. 


NoTE. 
Compare English Order 55, rule 3; Ontario Rule 600; New 
York Code, s. 2615; California Code, s. 738. 


Administration of a Trust, etc.: This is an extension of 
Section 2 to cover all fiduciary duties of the nature enum- 
erated, whether founded on a written instrument or not. 


(1) Ascertain any Class; That is, the number of mem- 
bers composing it and entitled to share. Under this head- 
ing an English rule requires that any expense incurred in 
ascertaining or identifying any person or class shall be paid 
from the distributive share of that person or class and not 
from residue. Order 65, Rule 14 B. 


(2) To Do or Abstain from Doing: Under this section 
executors as well as beneficiaries could obtain the protection 
of an order of the court. 


(3) Determine any Question: Instead of acting at their 
peril, executors, etc., may have questions of difficulty deter- 
mined in advance. This power is conferred in several Amer- 
ican codes, of which two are here cited. 


Proposed Section 6. Parties. When declaratory relief is 
sought, all persons shall be made parties who have or claim 
any interest which would be affected by the declaration, and 
no declaration shall, except as otherwise provided in these 
rules, prejudice the rights of persons not parties to the action. 


Nor. 
Compare English Order 55, rule 5; Ontario Rule 601. 
All Persons: But under Article 2, Sections 7 and 11, the 


court may excuse or dispense with joining any persons whose 
interest in the specific question is remote. 


Proposed Section 7. ATTORNEY GENERAL. In any action 
which involves the validity of a statute the attorney general 
shall, before judgment entered, be notified by the party at- 
tacking the statute, and shall be entitled to be heard upon 
such question. 
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Nore. 


Entitled to be Heard: He has an election whether to be 
heard as a party plaintiff or defendant. It was thought de- 
sirable that the attorney general should be heard in the public 
interest on any public question such as constitutionality. 


Proposed Section 8. MunicrpaL Orpinance. In any action 
which involves the validity of a municipal ordinance the 
corresponding municipal legal officer shall be similarly noti- 
fied and entitled to be heard; and if the ordinance is alleged 
to be unconstitutional the attorney general shall also be noti- 
fied and entitled to be heard. 





CAN THE FEDERAL ESTATE TAX OF 1916-17 AND 
THE MASSACHUSETTS INHERITANCE TAX BE 
MUTUALLY DEDUCTED? 


The Internal Revenue Department of the United States 
has ruled that state inheritance taxes are not to be deducted 
in figuring the federal estate tax under the recent federal 
statutes. 

This question has not yet been passed upon by the Su- 
preme Court at Washington. Whether or not that ruling 
stands, the question whether the federal estate tax may be 
deducted in figuring the Massachusetts inheritance tax and, 
if so, in what cases and in what manner, is a practical prob- 
lem to be faced by the bar and the taxing authorities. 

The Inheritance Tax Department in Massachusetts has not 
yet adopted a final rule, but is waiting for further light from 
the courts. 

The Revenue Department of the United States experienced 
a change of mind in first allowing deduction of the state in- 
heritance taxes and printing the return blank Form 706 (re- 
vised to July, 1917), with a line indicated among the deduc- 
tions for the amount of such state taxes, and then, as a result 
of a subsequent ruling of the department, refused to allow 
the deduction. 

This change of opinion indicates in a very practical man- 
ner that the question is not so clearly to be answered in favor 
of the government and against the persons taxed, that con- 
siderations of ‘‘ Justice’? may not yet enter into the interpre- 
tation of the statute in accordance with the rule announced 
by Chief Justice Holmes hereinafter referred to. 

The remarks of Mr. Kitchin and others in the debates in 
congress which are quoted in some of the discussions (see 
Hamlin v. Wellington, et al., decided by the New York Court 
of Appeals in May, 1919) are not convincing in this matter of 
deductions because those gentlemen did not constitute con- 
gress. 

If congress intended to prevent deduction of state taxes in 
ascertaining the net estate, it was a simple matter to say so 
clearly instead of using an ambiguous phrase in regard to a 
perfectly distinct issue. The fact that congress has specifi- 
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cally prohibited the deduction of state taxes in the War Rey- 
enue Act of 1919, See. 403 (a) (1) is certainly very persua- 
sive evidence that they did not prevent their deduction in 
the acts of 1916-17. 

The result to the taxpayer of the combination of federal 
and state taxes is such that if congress intended this tax, 
without regard to payments required by state laws, it is only 
fair to expect and require that congress should clearly express 
such an intention in the act, whatever individual congress- 
men may have thought or said in the course of debate. It is 
only by expecting and requiring such clearness that indi- 
viduals can be protected from the varying experimental, and 
often arbitrary, interpretations of administrative officials. 
This is not intended as a criticism of tax officials. It is in- 
evitable and, within reasonable limits, proper that in cases 
of doubt such officials should adopt the interpretation favor- 
able to the government, but the courts have a different prob- 
lem. 

In spite of the increase of public regulation of every kind, 
we are still living under a government of laws, and not under 
a government of administrative officials. 


In view of these current questions, the following sugges- 
tions are submitted for the consideration of the bar and for 
the purpose of provoking discussion. 

This question may arise in various ways, for example,— 


1. The entire estate may go by will or without a will to 
one person or to several persons in equal shares. 

2. A will may contain legacies of specified amounts or de- 
vises of specified real estate with a gift of the residue. 

3. A will may contain several legacies of specified 
amounts or devises of specified property with no residuary 
clause and there may or may not be a residue governed by 
the laws of intestacy. 

4. A will may contain various legacies or devises and a 
residuary clause with a specific direction that all inheritance 
taxes shall be paid from the residue. 

5. A will of a non-resident may contain specific and re- 
siduary devises of Massachusetts real estate and there may 
or may not be sufficient personal property in the state of the 
domicile to cover all taxes and the will may or may not con- 
tain directions that the taxes be paid out of the residue. 
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Various other common cases may be suggested. 

The federal estate tax, if constitutional, as it should be 
assumed to be for the purpose of this discusion, is part of 
‘the supreme law of the land,’’ under the Constitution of the 
United States and is, therefore, applicable in every state so 
that the tax is not the tax of a foreign jurisdiction. The 
federal tax is a tax on ‘‘The transfer of the net estate,’’ re- 
gardless of the relationship of the transferee. 

By Sec. 208 of the act, as revised to May, 1917, it is said: 


‘*_it being the purpose and intent of this title that so 
far as is practicable and unless otherwise directed by 
the will of the decedent the tax shall be paid out of the 
estate before its distribution,”’ 


and it is also provided that if it is paid or collected out of 
part of the estate 


‘*_passing to or in the possession of any person other 
than the executor in his capacity as such, such person 
shall be entitled to reimbursement out of any part of 
the estate still undistributed or by a just and equitable 
contribution by the persons whose interests in the estate 
of the decedent would have been reduced if the tax had 
been paid before the distribution of the estate or whose 
interest is subject to equal or prior liability for the pay- 
ment of taxes, debts, or other charges against the estate.’’ 


The treasury regulations of May, 1917, Article XXXVIL., 
say : 


‘“‘The provision in the last sentence of section 208 
merely recognizes the essential fact that this is not an 
inheritance, but is an estate tax. It is levied upon the 
whole net estate and is payable therefrom by the execu- 
tor before distribution to and without regard to its ef- 
fect upon the several inheritors. In the event, therefore, 
that in the collection of the tax the Government has 
proceeded against that part of the estate which has come 
into possession of an individual beneficiary, the law pro- 
vides an adjustment of the tax among the several bene- 
ficiaries in such a manner as to restore the condition 
that would have existed had the tax been paid when due, 
as a tax upon and payable out of the whole net estate.’’ 
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This regulation is not a law, it is merely a statement of the 
department’s understanding of the law. 

It being a ‘‘transfer’’ tax, the fact of transfer necessarily 
implies two persons, one the transferor and the other the 
transferee; the transferor being the decedent and, the ex- 
ecutor being a mere intermediary, the transferees are the per- 
sons to whom the property goes by the will. 

The name by which it is called is not material, whether 
transfer tax, inheritance tax, estate tax, or what-not (see 
Galveston R. R. Co. v. Texas, 210 U. 8S. 10-16). Directions 
in the will as to who is to pay it are not material to the man- 
ner in which the tax is to be ascertained, except as far as the 
amount of the residuary estate is concerned, for the purpose 
of determining the tax on the residue. 

The question is as to the substance of the tax and, as to 
that, the federal tax appears to be the same as the Massa- 
chusetts tax which provides in Sec. 1 that: 


‘* All property within the jurisdiction belonging to in- 
habitants of the commonwealth and all real estate within 
the commonwealth or any interest therein belonging to 
persons who are not inhabitants which shall pass by 


will, ete, . . . shall be subject to a tax as fol- 
lows :—’’ 


The only special difference between the two acts is as to 
the manner of determining the rate of taxation and certain 
differences as to specified exemptions or deductions. There 
can be no essential difference between the meaning of the 
words: ‘‘A tax is imposed upon the transfer of the net es- 
tate’’ and the words: ‘‘ All property which shall pass shall be 
subject to a tax,’’ as far as the nature of the tax is concerned. 

We have then, two tax laws, equally operative in the same 
jurisdiction as the law of the land, imposing taxes of a simi- 
lar nature differing as to the methods of ascertaining the 
amount. 

In Hooper v. Shaw, 176 Mass. 190, the court decided that 
the federal tax of 1898 was to be deducted. Chief Justice 
Holmes said: 


‘‘Whatever the nature of the state succession tax, it 
is admitted and is obvious that the value of the property 
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concerned is made the measure of the tax. . . . The 
question is not one of precedence between the common- 
wealth and the United States. . . . It is in substance 
one of justice, and in form one of construction.”’ 


He referred to the fact that in 1898 the federal govern- 
ment recognized the same principle by allowing the deduc- 
tion of the state tax before imposing the federal tax. 

The Federal Revenue Department, to-day, has taken a 
different position and has ruled that the state taxes cannot be 
deducted in computing the federal tax. Whether this rule 
will be ultimately sustained, we do not know, but, the fact 
that the federal government may or may not follow the 
dictates of ‘‘justice’’ is not material to the question whether 
the state of Massachusetts should follow the dictates of ‘‘ jus- 
tice’’ as explained by Chief Justice Holmes in the case of 
Hooper v. Shaw. 

The language of the present Massachusetts Act is the same 
as that of 1891 which was applied in Hooper v. Shaw, except- 
ing that the act in that case taxed ‘‘property passing’’ to 
collaterals, and the act to-day ‘‘property passing’’ generally. 
Accordingly, the reasoning of Judge Holmes is, if anything, 
stronger when applied to the present act. 

There is a recognized rule of construction that in cases of 
doubt tax laws shall be construed with reasonable strictness 
against the government. There is no occasion to strain this 
rule but the rule exists, it is a fair rule and it should take its 
proper place in any discussion of double taxation in these days 
of feverish taxation by general statutes the practical applica- 
tion of which is left largely to administrative officials. It 
is fair to expect the legislature to show clearly what it in- 
tends to tax and whether it intends double taxation. 

Another principle of construction, recognized in this same 
ease of Hooper v. Shaw, as well as somewhere in the opinions 
in the United States Supreme Court Reports, is that statutes 
should be construed against double taxation, unless such an 
intention clearly appears. As Judge Holmes stated in 
Hooper v. Shaw, ‘‘When it is possible to interpret them to 
mean what is just, we must do so.’’ 

The present ruling of the Internal Revenue Department 
refusing to allow a deduction of the state tax in comput- 
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ing the federal appears to be unjust and unsound and a vio- 
lation of the provision of sub-section (a) (1) of section 203 
of the act as revised to May, 1917. 

Under the two laws, as they stand operating equally within 
the same jurisdiction and without any specific clauses indi- 
cating an intention of raising the question of precedence, 
such as referred to in the case of Hooper v. Shaw, it seems 
that they should both be interpreted as allowing a mutual 
deduction in order that the tax under each law should be 
figured as nearly as possible on what actually ‘‘passes,’’ con- 
sidered in the light of existing laws. From the point of view 
of the state, one of those laws is the federal law and, from the 
point of view of the federal government, one of those laws is 
the state law. 

This is in accordance with the facts. The Internal Revenue 
Department ruling is artificial in that it is not based on the 
facts and is, therefore, unjust. 

In Corbin v. Townshend, 92 Conn. 501, Judge Wheeler 
said: 


‘Any expense arising by operation of law which is a 
charge against and must be paid out of the estate is an 
administration expense under the Connecticut Act. The 
federal tax is an expense of the estate, as much so as any 
expense of administration.”’ 


Similar statements may be found elsewhere. 

The federal tax of 1916-17 seems to have characteristics both 
of an expense of administration and of an inheritance tax and, 
for the purpose of reaching a just result, there seems to be no 
reason why both of these elements should not be recognized. 

It does not seem to be necessary to treat either the federal 
or the state tax as exclusively one or the other. The rule 
should be adjusted to the actual facts. Expenses incidental 
to the administration of the estate or to carrying out the in- 
structions of the will whether they be in the form of taxes 
or of other payments which have to be paid from the prin- 
cipal of the estate may vary in different estates, but they 
may be properly chargeable in such a way as to bring them 
within the general clause in the Federal Act of 1916-17 which 
Says: 
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‘Such amounts for funeral expenses, administration 
expenses, claims against the estate, . . . and such 
other charges against the estate as are allowed by the laws 
of the jurisdiction, whether within or without the United 
States, under which the estate is being administered.’’— 
Federal Act, See. 203. 


It appears to be commonly assumed in the discussions that 
if the federal tax is regarded as ‘‘ An estate tax,’’ it follows 
that it is not to be apportioned and deducted under any cir- 
cumstances, but there seems to be no logical requirement for 
this result. It would be perfectly logical, as well as in the in- 
terests of justice and fair dealing, to say, ‘‘ Yes, this is an 
estate tax payable from the residue of an estate, but, in the 
absence of specific prohibitions to the contrary, such as have 
been introduced into the Act of 1919, the principles of law 
require that the general language as to deductions in figuring 
the amount of the estate tax shall justly be interpreted in 
accordance with the facts as to payments required to be made 
under existing state laws and not in accordance with artificial 
theory.’’ 

In the same way, even under the Act of 1919, when it comes 
to the question of deducting the federal tax in figuring the 
state tax, while it is not necessarily to be apportioned in the 
sense of being borne by the special legatees rather than by 
the residue as a general payment required from the estate as 
a whole; yet, since the value of the special legacies or devises 
necessarily enters into the compution of the amount of the 
federal tax to be paid from such residue, it seems to be only 
fair in the absence of specific directions to the contrary that 
the amount of the federal tax, reached by the proportion 
which the property carried by the special and residuary lega- 
cies and devises bears to the full amount of the federal net 
estate, should be deducted before figuring the state tax. 

The mere fact that a specific provision against the deduc- 
tion of state taxes has been inserted in the Federal Act of 1919 
is no more reason why the principle of justice, announced 
by Judge Holmes for Massachusetts, should be changed in 
figuring the state tax than the fact that a man who had made 
his will leaving $50,000 to a charitable institution and then 
revoked it and made it $100,000 would be a reason for in- 
creasing the tax on his estate because the amount of the 
taxable estate had been reduced by the change in the will. 
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The Massachusetts Act provides that a direction that an 
inheritance tax on a legacy shall be paid from a residue shall 
not be held to increase the amount of the legacy by the 
amount of the tax for the purpose of inheritance taxation. 
There appears to be no reason why the amount of the tax on 
the special legacy or devise should be increased for payment 
out of the residue merely because the will directs that the tax 
shall be paid out of the residue. 

Sticking closely to the facts, therefore, it seems that the 
proportionate amount of the federal estate tax which the 
amount of any legacy or devise bears to the net estate thus 
taxed should be deducted in figuring the amount of the Mas- 
sachusetts tax on that particular share of the property be- 
fore the tax thus figured is to be paid by the residue. 

Then, when the question comes of taxing the residue, again 
the actual facts should be followed and the amounts which 
actually have to be paid out of the residue by law and by 
direction of the will, whether they are called ‘‘taxes’’ or 
‘‘administration expenses,’’ or what-not, ought to be de- 
ducted under statutes which do not specifically provide for 
double taxation. 

Under the Act of 1916-17, the fair method would seem to 
be that, since the federal tax invades one of the states legiti- 
mate sources of revenue, in figuring the net estate the full 
amount of the tax which would be payable to the state should 
be deducted in ascertaining the ‘‘Net Estate’’ for federal 
purposes, under the clause ‘‘ Administration expenses and 
such other charges against the estate as are allowed by the 
jurisdiction under which the estate is being administered.’’ 

This would seem to mean that, if a person died in one state 
leaving real estate in another, the state taxes in both states 
should be deducted by the federal government because, while 
the personal property is administered in the state of domi- 
cile, the estate as far as the foreign real estate is concerned is 
administered where that real estate is. 

If the net estate is thus ascertained and the federal estate 
tax assessed thereon, then the proportionate amount of the 
federal estate tax shown by the proportion which the 
amounts of the various legacies, ete., bear to the total net 
estate thus ascertained should, in turn, be deducted by the 
state taxing authorities before assessing the amount of the 
state inheritance tax to be paid. 
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While this method will result in a deduction in figuring 
the federal net estate of a slightly larger amount than will 
be actually paid to the state, it is a simple and fair way of 
reaching the actual results of the two taxing statutes which 
thus operate on the same estate in the same jurisdiction. 

An attempt to make a mutual deduction to avoid this dif- 
ference would involve complicated mathematies which seem 
somewhat beyond the practical legislative intention. 

Applying this method of deductions to an estate amount- 
ing to $1,000,000, after the specific exemption of $50,000 and 
all other deductions except these taxes are eliminated, under 
a will making a gift of $500,000 to A, who is a niece, and 
the residue to B, C, D, E, and F, all nieces and nephews, 
with a direction in the will that all inheritance taxes be 
paid by the residue, the result would appear to be as follows: 

On the Massachusetts tax rates subsequent to May 26, 
1916, and prior to the 25% increase of 1918, the tax on the 
$500,000 gift to the niece would amount to $41,320. This 
$41,320 thus arrived at would be deducted from the $500,000 
of residue before ascertaining the amount of residue to be 
taxed under the Massachusetts Act and this would leave 
$458,680. Dividing this amount by five makes the share of 
the five residuary legatees $91,736, and on this amount the 
Massachusetts inheritance tax would be $6,138.88 on each of 
the five shares in the residue, making a total residuary tax 
of $30,694.40. This, added to the tax on the $500,000 gift 
to A, amounting to $41,320, would make a total of $72,014.40. 

This total amount of Massachusetts tax thus figured would 
be deducted from the $1,000,000 thus leaving the federal net 
estate to be $927,985.60. The federal estate tax on this 
amount would be $74,798.56. 

Having thus ascertained the federal estate tax by deduct- 
ing the Massachusetts taxes figured without regard to the 
Federal Act, we would now come to the deduction of this 
federal tax in discovering the Massachusetts taxes to be ac- 
tually paid. 

Of the $1,000,000 net estate prior to the deduction of the 
Massachusetts taxes, the amount of property covered by the 
legacy to A constitutes one-half and the amount of each of 
the five residuary shares of $100,000 each amounts to 1/10. 

The total federal tax having been ascertained as $74,798.56, 
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as above stated, one-half of this amount would be $37,399.28, 
Accordingly, that amount should be deducted from the $500,- 
000 legacy to A, leaving $462,600.72 as the amount upon 
which the Massachusetts tax on the legacy to A is to be fig- 
ured, to be paid from the residue. The tax thus figured 
would amount to $37,934.06. 

Coming now to the question of the actual amount of the 
residue on which the tax on the shares of the residuary lega- 
tees is to be figured for payment to Massachusetts, we de- 
duct first from the $500,000 residue the federal estate tax 
of $74,798.56, as above figured, and the state tax on the legacy 
to A, as above figured, of $37,399.28. These two amounts ag- 
gregate $112,197.84 and represent the amount of taxes to be 
actually paid from the residuary estate. When these amounts 
thus to be paid are deducted from the residue of $500,000 
there is left $381,802.16, one-fifth of which amounts to $76,- 
360.43. This is the actual amount of cash which is left for 
each of the residuary legatees, subject to the Massachusetts 
tax to be figured on each of such amounts. 

Barring any possible slight errors in figuring, the foregoing 
plan of deduction seems to be the fairest method of arriving 
at the proper application of these two tax laws and of keep- 
ing as close to the actual facts as simple arithmetic will al- 
low, and it is submitted that this result is in accordance with 
the most reasonable construction of these two statutes as they 
stand at present. 

Even under the Federal Revenue Act of 1919, which ex- 
pressly prohibits deductions of state taxes, the same process 
of apportionment and deduction, as above suggested, should 
be followed, in figuring the state tax, the only difference being 
that the federal estate tax to be thus apportioned and de- 
ducted would be somewhat larger in amount. 

This question has been discussed thus far merely as to 
federal estate taxes. The question also arises how the plan 
of following the facts can be adjusted to taxes of other states, 
and this question is one which seems to offer an opportunity 
for useful service by the National Conference of Commis- 
sioners on Uniform State Laws, to try and work out some 
reasonable and fair system for the various states to adopt 
which, while not interfering with the local rights of taxation 
in any serious manner, will present some uniform rule of 
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deductions which will bring the business of taxation as near 
as possible to the actual facts of what people are going to 
receive and which will avoid the present accumulation of 
taxes in jurisdictions, figured on an artificial theory as to the 
amounts received. 


Referring again to the opinion of Chief Justice Holmes in 
Hooper v. Shaw, he said: 


‘*State inheritance tax laws are apt to aim at seizing 


all that they can get without regard to consistency of 
principle.’’ 


In the interpretation of the Federal Act of 1916-17 and of 
the Massachusetts Act which seem broad enough to warrant an 
interpretation in accordance with the actual facts, there seems 
to be an opportunity for the Supreme Court of the United 
States, as well as for the state taxing authority, to set an 
example to the courts and the legislatures of the country by 


the application of the rule of construction announced by 
Judge Holmes, that, 


‘*When it is possible to interpret them to mean what 
is just, we must do so.’’ 


Pr. W. G. 





For instance, if a testator gives a legacy of $100,000 to Harvard Uni- 
versity or to Yale or Princeton or Columbia, or to any other educational in- 
stitution or to some hospital for the purpose of encouraging the study of 
cancer or influenza or any of the infinite number of “ills that flesh is heir 
to,” such gifts should be allowed as deductions in every state in the union 
under an enlightened policy because the citizens of every state in the union 
and of the entire country as well as of the world are likely to benefit in 
some way or other from such gifts. 

Surely the people of the different states must have learned enough dur- 
ing the war of the value of institutions of training and study, etc., to real- 
ize that such value is not confined to any particular state or country. 

It is to be hoped, therefore, that gradually the states will agree on some 
reasonable uniform system of general deductions so that when a person dies 
in one state, leaving securities of corporations organized in another state 
and making gifts to public institutions of recognized value in another 
state the arbitrary result that the deductions are not allowable except in 
the particular state where the institution happens to be incorporated, will 
be avoided. 

The common practice will suggest a variety of instances of petty money 
grabbing by the various states, which is opposed to the general welfare of 
the country as well as of the citizens of the state which grabs the money. 

The Commissioners on Uniform State Laws may be able to do valuable 
service in this direction. 
service in this direction. It is not a sound policy in a free country to dis- 
courage individuals from being generous with their own money. Too many 
people like to be generous with other people’s money. 





A NOTABLE CHAPTER OF PROFESSIONAL WAR 
SERVICE—THE REPORT OF THE BOSTON LEGAL 
AID SOCIETY FOR 1918. 


INTRODUCTORY NOTE. 

As the war service rendered by the profession through the 
agency of the Boston Legal Aid Society was one of the most 
important and far-reaching branches of professional service 
rendered in Massachusetts, and forms a distinct chapter in 
the account of civilian work of the country toward the win- 
ning of the war, the story, as told in the report of the Soci- 
ety for the year 1918, will interest members of the bar as 
illustrating the way in which a new professional force has 
demonstrated its practical value, not only in the metropoli- 
tan district of the state, but throughout the country. It is 
important that members of the bar, members of the legisla- 
ture, and the public generally, should understand the facts in 


regard to this movement which has been quietly going on 
during the war. 


F. W. G. 


Democracy IN Two Wars. 
The Service Rendered by Legal Aid. 

In the cold light of facts, is it an exaggeration to say that 
democracy has been victor in one war only to find another 
war looming? The second attack has not the directness of 
the first. It moves from the rear against the democratic lines 
of defense ; it does not smash from the front as the onslaught 
did in 1914. Although it has the same aim—and that is, to 
establish single class rule in the world—it covers its purpose 
with a broader pretence to popular character than the admit- 
ted autocracy of the Hohenzollerns could muster. Is Bolshev- 
ism, either the foreign brand or the domestic, on that ac- 
count any less flatly opposed to the American concept of gov- 
ernment by all the classes for all the classes? Is it any less 
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plainly subversive of free institutions with their guarantees 
of individual liberty? Is it any less surely engaged in war 
on democracy ? 

If a fundamental distinction does lie between the two, it 
is that where Germany was content to challenge the efficiency 
of free institutions, Bolshevism goes farther and challenges 
their very sincerity. The radical elements within our country 
today deny, for instance, that democracy’s concept of justice 
has even the intent to be efficacious, and that therefore the 
‘‘downtrodden poor,’’ if they desire justice, must overthrow 
the whole established order and erect another. This conten- 
tion, of course, is capable of categorie disproof, as witness the 
stirring clause of the Constitution of Massachusetts which, 
from the earliest days of the American polity, has declared : 


Every subject of the Commonwealth ought to find a 
certain remedy, by having recourse to the laws, for all 
injuries or wrongs which he may receive in his person, 
property, or character. He ought to obtain right and 
justice freely, and without being obliged to purchase it; 
completely, and without any denial; promptly, and with- 
out delay ; conformably to the laws. 


And yet, to return to the German attack on democracy, it 
is useful to remember that no declaration, proclaiming in 
words the might which resides in allegiance to International 
Right, gave Germany pause in her campaigning. The Prus- 
sian contempt for what Prussia assumed was democracy’s in- 
efficiency continued, and continued unchecked, until the 
efficiency of the free nations had been so firmly established, 
in arms as in principle, that not the combined force of all 
the autocrats on earth could longer resist it. 

So in the new combat, even though the promise of justice 
made by the American State be indeed the greatest of the 
American bulwarks of principle against Bolshevism, still one 
dares not expect that it will more avail, as an actual defense 
of democracy, than in that proportion in which its promise 
is seen to square with its performance; or, in other words, in 
that proportion in which every subject of the American 
democracy finds that he can ‘‘obtain right and justice freely, 
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and without being obliged to purchase it; completely, and 
without any denial.’’ 

It is for this reason that the Boston Legal Aid Society 
holds to one certain conviction. Whether or not the new war 
can rightly be called a war, the Society believes that it has 
as much a part to play in the new struggle as in the old. To 
say this is to outline a large programme. In the war with 
Germany the Society undertook a share in some important 
endeavors, and these had not local applications alone but also 
national. 

To speak first of its work in the national field during the 
war, it may be said that the Society helped make the law, the 
American law, a living and eloquent force to more than one 
million American soldiers and sailors. Its pamphlet of ‘‘Le- 
gal Suggestions for Soldiers and Sailors,’’ interpreting in lan- 
guage simple and forthright the terms of the Civil Relief 
Act, went through eleven editions and a Yiddish translation, 
was sought after by men in every branch of the service afield 
and afloat, travelled overseas and into each state of the Union, 
and became a standard text for like publications by other soci- 
eties the country over. 

Here in Boston, side by side with this national task of pub- 
lication, the Society’s local work for soldiers and sailors went 
forward in increasing volume and against all obstacles of time 
and circumstance. It gave, without charge, direct attention 
to 1100 cases for the men themselves, to 564 cases for their 
dependents, and to 632 eases for the Red Cross, the Boston 
Metropolitan Chapter having constituted the Society its regu- 
lar counsel. 

Of the success and despatch with which these two branches 
of the Society’s war-time endeavor moved forward, in the city 
as in the nation, full understanding can only be gained from a 
study of the report of the Society’s General Counsel for the 
year just completed. It tells the detailed story, and tells it 
largely in our clients’ own words. Even upon minute record, 
however, it is difficult to determine a precise estimate of the 
contribution which the Society made to uphold the morale and 
prime the efficiency of America’s fighting men by helping to 
give them, through its publications and personal service, an 
assurance that their interests at home were being in every 
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proper way safeguarded by the American democracy for 
which they were fighting. 

If this was the contribution of legal aid at a time when the 
military efficiency of democracy was the great matter at stake, 
what is the service which legal aid sees before it at a time 
when the sincerity of free institutions is being contested? The 
answer is less difficult than it might appear. During all the 
years of the Society’s life, it has had this very type of cam- 
paign in view. Confident of democracy’s intent to deal jus- 
tice to all citizens, the Society has endeavored simply to see 
this intent given full effect, unhindered by any financial em- 
barrassments of the clients who seek our assistance. 

Pursuing this single aim, the Society has carried its regular 
legal aid work, as conducted in Boston and its vicinity, to a 
promising degree of development. Even in the year just com- 
pleted, when war cases and war conditions beset it so heavily, 
the Society’s staff of counsel handled, to its lasting credit, 
nearly as many eases of the ordinary type as in any prior 
year. So doing, it preserved to the poor of Boston—as of 
right and not as of charity—approximately $150,000 in money 
value. Since it took care of a total of more than 5000 cases 
during the year, 1918-19, the Society seems justified in the 
belief that it has now brought its volume of business at least 
to the half-way mark of its maximum potentiality. Our Gen- 
eral Counsel declares that when the staff’s yearly docket has 
reached 10,000 cases, denial of justice to the poor will be, in 
his opinion, at an end in the city of Boston. 

As the local work done for soldiers and sailors by the Soci- 
ety finds a parallel in this regular legal aid work done in the 
city, so also the national labor undertaken for men in the ser- 
vice is matched by one particular phase of the Society’s regu- 
lar effort now going forward. Three years ago the Carnegie 
Foundation, recognizing the unusual experience and sources 
of information which lay in the possession of the Society’s 
General Counsel, Mr. Reginald Heber Smith, commissioned 
him to make a nation-wide survey of the whole status of the 
poor in the law courts of America. His report, based on this 
survey, is momentarily expected to be published in wide cir- 


‘culation. Properly developed, its recommendations should 


both stimulate the work of legal aid societies wherever they 
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exist, and everywhere hasten processes of reform in the Amer- 
ican administration of justice, bringing its promise ever nearer 
to its performance, throughout the country. 

With the beginning of the new year, Mr. Smith himself 
has left the employ of the Society to engage in the private 
practice of law. In a singular way his energy and his insight, 
both broad and acute, into the nature and problems of legal 
aid, have contributed to the Society’s upbuilding during the 
years of his service. Fortunately for its interests he will take 
a place in the Society’s Board of Directors and will act as its 
honorary counsel. Meanwhile, there has come to his place in 
charge of the staff Mr. Edward G. Fischer, a man who has 
had not only previous experience as one of the Society’s 
counsel, but also an active share in the great mission lately en- 
trusted to the United States Army, in which he served through 
the war as a lieutenant. 

If the general publie continues and enlarges the support 
it has generously given in the past, the Boston Legal Aid So- 
ciety should be now in an unusually favorable position to 
continue the work, both local and national, which has unfolded 
before it. Its success should be the more sure in view of the 
larger clarity in which it has come to hold the ultimate aims 
and purposes of its endeavoring. The Society has before it 
the task of helping to give, to the men and women who seek 
its assistance, tangible proof that the protection of individual 
right and the preservation of individual interest promised by 
the American State are in truth afforded by the American 
State. As a result, it should lead its clients to see that the 
American law and the American State are in their turn worth 
defending, whether by soldiers in arms or by citizens through 
the exercise of their suffrage, through the maintenance of 
loyalty, and through resistance to every class-concept of gov- 
ernment which is narrower than the American concept. 

In the presence of the Bolshevik menace at home and 
abroad, could any public purpose be greater? 


For the Directors, 


JAMES ERNEST KING@, 
Secretary. 
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EXTRACTS FROM THE REPORT OF THE GENERAL COUNSEL. 


To the President and Directors of the Boston Legal Aid 
Society: 
The year of 1918 stands out at once as the most difficult 
and the most splendid year in the annals of our history. 
Numerous and serious problems, resulting 
Difficulties Due jin the main from the unprecedented condi- 
to the War tions caused by the war, confronted us at 
the beginning of the year. In common with 
other charities depending on contributions for their existence, 
we had doubts as to how far our financial support might be 
reduced or cut off. In addition, we had the complication of 
maintaining an adequate staff of attorneys. The staff which 
had been carefully selected and trained for the work consisted 
of young men. Six of them entered the military service. We 
finally succeeded in securing a staff of men not eligible for 
active service, of whom three were experienced and afforded 
the nucleus around which we built. In September, four of 
our men were called for limited service, but when the nature 
of the war work which they were doing was made known, 
their call was deferred. Thereafter the three more experi- 
enced men in the office suffered severe attacks of influenza 
which compelled their absence for months. I detail these 
matters because you should know the desperate struggle the 
Society has had and because the public should understand that 
the delays which have arisen in some cases could not be 
avoided. 
Unlike most of the charities in the city, 
Added the Society was called upon to undertake a 
Responsibilities vastly increased work. The general social 
service problems resulting from the war did 
not go to the existing agencies but were taken over almost 
entirely by the very large, well financed Home Service Sec- 
tion of the American Red Cross. The legal problems, on the 
other hand, in large measure came to us. 

It is to the lasting credit of the Society that it was not 
daunted and did not flinch from its clear duty. It resolutely 
accepted the new responsibilities, and undertook large and ex- 
pensive projects with faith that the community would appre- 
ciate and respond. Our confidence was justified 





and the necessary financial support appeared. We incurred 

expenses twice as great as in 1917; but all our bills are paid. 

In presenting precisely what the Society 

Report in has done and in discussing its work, I have 

Three Parts for convenience divided my report into three 

parts: the first dealing with our war work, 

the second with our normal legal aid cases, and the third with 
some aspects of the future of legal aid work in Boston. 


Part I. War Work. 


The Society’s war work began immedi- 
The Society’s ately after the United States declared that 
War Pledge a state of war existed with the Imperial 
German government. At a meeting of the 
Directors in May, 1917, it was determined that the Society 
must devote its every resource to the winning of the war, and 
that its paramount duty was to assist men entering service in 
the legal problems confronting them. Conferences were had 
with the Lawyers’ War Service Committee, and it was agreed 
that within the metropolitan area the Society, possessing a 
trained staff and permanent offices, was far better equipped 
to undertake the cases for soldiers and sailors than any vol- 
untary committee. 
Accordingly on May 29, 1917, the President of the Society 
made the following public announcement through the press :— 


‘‘The Boston Legal Aid Society, in co-operation with 
the Lawyers’ Preparedness Committee, hereby offers the 
legal services of its entire staff and its equipment to the 
wives, the children, and other dependents of soldiers and 
sailors in the United States service, and of men who may 
hereafter enlist or be drafted for active service.’’ 

‘*No charge will be made for any services.”’ 


The second step was taken in June, 1917, when it was de- 
cided to publish a handbook of legal suggestions for soldiers 
and sailors, and their dependents, and in July an edition of 
8000 copies appeared. This was the first handbook of its 
kind in America and was the beginning of what later grew 
into a tremendous undertaking. To bring these matters to 
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the attention of the men entering service the Society disre- 
garded the tradition against advertising and, with the Law- 
yers’ Preparedness Committee, paid for advertisements in 
the ‘‘Boston Herald’’ and ‘‘ Boston Post.’’ 

In August, 1917, the first calls under the Selective Service 
Act issued from Washington, and during that month the So- 
ciety very largely performed the functions which were later 
taken over by the Legal Advisory Boards. 

The Society had at once offered its services to the American 
Red Cross and, on January 1, 1918, became Counsel for the 
Home Service Section of the Boston Metropolitan Chapter 
of the American Red Cross, and your general counsel became 
chairman of the Red Cross Information Service. 

The following table shows the extra vol- 


War Statistics ume of work brought to the Society and 


Cases undertaken for men in service: 


NUMBER OF War Cases BY MONTHS. 

Cases Cases Cases 
for Soldiers for their for the 
and Sailors dependents Red Cross 

1917 
EE: cg. ee ee 202 16 


September ae ae ee 28 11 


October 


November . 


December 


1918 
January 
February 
March 
April 
May . 
June . 
July . 
August 


September . 


October . 
November 
December 


16 
6 
8 


3 

4) 
13 
39 
115 
58 
102 
97 
105 
113 
106 
85 


TOTALS 1101 
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When the Soldiers’ and Sailors’ Civil Re- 

Service under lief Act was passed in March, 1918, how- 

Civil Relief Act ever, it was apparent that all cases arising 

thereunder involved points of law or action 

in the courts and so the Society agreed to assume the entire 

responsibility for all such cases arising in metropolitan Bos- 

ton. . . . The courts accepted the offer in the spirit in 
which it was made. 

Almost all of the cases in whieh an absent soldier was con- 
cerned were referred to the Legal Aid Society as assigned 
counsel. The results have been highly gratifying. It was so 
important that the Civil Relief Act be understood and en- 
forced that the Council of National Defense in Washington 
called upon each state council to appoint lawyers and provide 
a machinery to secure in fact the protections given by the 
law. The Massachusetts Public Safety Committee appointed 
a sub-committee which, after investigation, reported offi- 
cially :— 

‘‘The best methods of spreading information and pro- 
viding legal assistance to soldiers and sailors were dis- 
cussed and it was decided that in Boston the work was 
already organized efficiently under the Legal Aid Soci- 
ety in conjunction with the Red Cross.”’ 


Another significant step was taken in May, 

Installment 1918. It was apparent that a vast number of 
Furniture Cases the cases under the Relief Act would arise in 
connection with installment contracts for the 

purchase of furniture. Nearly all of the furniture houses in 
Massachusetts are associated in ‘‘The Massachusetts Home 


9? 


Furnishers’ Association.’’ Your counsel wrote an article for 
their trade journal concerning this law and was invited to ad- 
dress the executive committee of the Association. The result 
of the conference was that all cases under the Relief Act in 
which members of the Association were creditors were not 
taken to the courts but were referred directly to the Legal 
Aid Society for its decision. 
Before taking up in further detail the 
Nature of work for the Red Cross and the Soci- 
Soldiers’ Cases ety’s pamphlet of ‘‘ Legal Suggestions”’ 
it is interesting to note the nature of 
the work done for the men in service and for official bodies, 
and the manner in which the Society’s service were received. 
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On September 3, 1918, the Society received this telegram 
from Washington :— 





Paris cables protect interests Corporal 
Detachment Co. D 48 Engineers Foreclosure mortgage 
Sept fifth property Roxbury foreclosure started by holder 
second mortgage delayed allotment to wife also. 


This warning gave the Society one day within which to 
act. A summary investigation was made, an application for 
relief was filed, a temporary injunction issued from the Supe- 
rior Court, and the restraining order was served. This put 
off the foreclosure and permitted time to plan how the inter- 
ests of the absent soldier might be preserved. 

Allowances and allotments were a frequent source of diffi- 
culty. Often it was impossible to prevent delay, but where 
the tangle was about a legal point the Society by filing care- 
ful claims and briefs generally secured the needed action. 

The Society handled so many war cases 
Assistance to that its staff of attorneys quickly became 
Attorneys experts on the war laws. Their advice has 
been sought not only by men in service but 
by lawyers as well. Telephone calls have daily come from 
lawyers in the city asking for opinions on the law and the 
procedure, and many attorneys outside the city have written 
for information. As the Society considers itself the servant 
of the bar, it has welcomed this opportunity to be of service 
and has done everything within its power to be helpful. One 
splendid result has been the strengthening of the tie between 
the Society and the legal profession. Many letters indicate 
the service performed and the sentiment which it has awak- 
ened. 
* * * * * - ~ * 

Legal action by the Society has brought infinite relief to 
many women whose men had been killed in battle. Words 
are not needed to explain what it has meant to wives and 
mothers and fathers, who were bearing the cross of the tragedy 
in their lives, to be assured that the government protection 
to which they believed themselves entitled could be secured 


for them, although their first application had been rejected. 
” ~ * * * al cd - 
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The relationship between the Legal Aid 

Céoperation with Society and the Red Cross has been touched 

Red Cross upon but certain aspects of that co-opera- 

tive undertaking deserve more careful pres- 

entation because they indicate a definite field of future useful- 
ness of the Society. 

As early as June, 1917, the Red Cross asked if it could rely 
on the Society to undertake its legal problems and was in- 
formed, ‘‘We will be glad to take care of any cases which 
may come to your attention and which require legal advice or 
assistanee.’’ During the remainder of 1917 the two organiza- 
tions worked together in an informal way. The volume of 
work, following the successive draft calls, grew tremendously 
and, with it, the Red Cross Home Service Section was obliged 
to expand rapidly. 

By December, 1917, the proper method of caring for the 
work was understood and on January 1, 1918, the Legal Aid 
Society became counsel for the Home Service Section. There- 
after the two organizations functioned as one. The Society 
not only took care of all the legal cases but it gave instruction 
to Red Cross workers on the war laws and aided in the or- 
ganization of the Red Cross Information Service by securing 
attorneys who in rotation were at the Red Cross offices three 
evenings a week to advise drafted men. The Society gave de- 
tailed information to these attorneys on the operation of the 
war laws. At the request of the Red Cross, the attorneys of 
the Society’s staff have gone to exemption boards, armories, 
and other meeting places to inform the selected men on legal 
matters. 

Your Society has steadily kept the Red Cross workers and 
attorneys abreast of all legislation and departmental rulings 
by cireular letters, by articles in the Bulletin of the New Eng- 
land Division, and through other publications. For example, 
when the armistice was signed it was apparent that entirely 
new questions would be presented. Therefore, your counsel 
and Mr. Ernest B. Luce of the Red Cross wrote a careful re- 
view of the two great war laws from the point of view of the 
discharged soldier and the future end of the war. These arti- 
cles were printed in a special number of the ‘‘ Massachusetts 
Law Quarterly,’’ of which two thousand copies were given to 
the Red Cross. 
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The direct importance of this work in the successful prose- 
eution of the war through its influence on the morale of our 
troops is not generally appreciated. When Mr. Persons, Di- 
rector General of the Red Cross, returned from his visit with 
our Expeditionary forces, he said :— 


‘‘An American commander at the front and a leading 
military surgeon in Paris both stated that the Red Cross 
could do nothing more important from a military stand- 
point than to maintain the welfare of the homes of our 
fighting men. The American soldier is a man of spirit and 
action; not disposed to worry about himself, but likely 
to be deeply anxious about the welfare of those dear to 
him, who, far away, are beyond any help that he can give 
in time of acute emergency or trouble. 

‘‘There can be no more certain means of steadying his 
morale than to give him the assurance that, whatever may 
happen to his folks at home, the Home Service Section 
of the Red Cross chapter in his own home town may be 
depended upon to act promptly, sympathetically and ade- 
quately to maintain the comfort and peace of mind of 
those he has left behind.”’ 


The Red Cross has been the Society’s greatest client dur- 
ing the year. The figures given earlier, showing 632 cases, 
include only the actual legal cases referred by the Red Cross. 
In addition there were daily telephone calls and conferences 
with Red Cross visitors which, during the year, must have 
numbered thousands. The Society made an effort to meet 
every demand, and it was naturally gratified to receive the 
following letter from the Chairman of the Home Service Sec- 
tion : 

AMERICAN Rep Cross 
142 Berkeley Street 
Boston, Mass. 
Boston, December 18, 1918. 


Reernatp H. SmirH, Esq., Boston Legal Aid Society, 39 
Court Street, Boston, Mass. 


My pear Mr. SMITH: 


We wish to express to you our great appreciation of the 
valuable services that the Boston Legal Aid has rendered to 
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the Home Service Section of the Red Cross and the depen- 
dents of the Soldiers and Sailors in whom the Red Cross is 
interested. 

We realize that we have taxed your organization heavily 
by our demands for service, having referred 591 cases to you 
between January 1st and November 30th, 1918, and are 
greatly impressed by the cordial and efficient response we 
have had to every request we have made. Even during the 
time when we were all hampered by the influenza epidemic, 
your organization carried on its work without a break. 

We consider ourselves unusually fortunate in having such 
skilled and understanding attorneys on whom to call, and wish 
to congratulate you on the remarkable efficiency and fine 
spirit of your organization. 


Very sincerely yours, 
R. G. FESSENDEN, 
Chairman. 


The last division of the Society’s war 
work relates to its handbook of ‘‘ Legal 
Suggestions for Soldiers and Sailors and 
their Dependents.’’ Perhaps this was the 
Society’s most important contribution to the winning of the 
war. Certainly it is our greatest single achievement, greater 
even than our success in securing the anti-loan shark legisla- 
tion in 1916. The Society has published the following edi- 
tions of the handbook :— 


Soldiers’ Legal 
Handbook 


1st Edition 
2d Edition 
3d Edition 
4th Edition 
5th Edition 
6th Edition 
7th Edition 
8th Edition 
9th Edition 


July 
April 
April 
May 
May 
June 
June 
June 
August 


1917 
1918 
1918 
1918 
1918 
1918 
1918 
1918 
1918 


8,000 copies 
10,000 ” 
20,000 
20,000 
10,000 
10,000 

4,000 
30,000 
20,000 


10th Edition 
Yiddish Edition 
llth Edition 


1918 
1918 


September 
November 


10,000 
10,000 


November 


1918 


ToTAL 


5,000 


157,000 copies 
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The cost of publishing and distributing so many copies was 
fairly heavy, and amounted to about $3,000.00. The printing 
bills alone were nearly $2,000.00. The Society could not have 
borne this burden alone. It was very generously assisted by 
the Permanent Charity Fund through the Boston Safe De- 
posit and Trust Co., Trustee, by the Boston Metropolitan 
Chapter of the American Red Cross, and, in the printing of 
the Yiddish edition, by the Jewish Welfare Board. 

Other organizations in other states applied to us for per- 
mission to use our text in publishing handbooks for their own 
jurisdiction. We had purposely not copyrighted our text and 
the permission was gladly given. In the following cities 
handbooks, based on our text, have been issued. 


City ISSUED BY 
New York Educational Alliance Three Editions 
Legal Aid Bureau 40,000 copies 
Rochester Legal Aid Bureau 
Louisville Legal Aid Committee 
Philadelphia Legal Aid Society 
Chicago Northern Trust Co. 


Milwaukee Legal Aid Society 

Chattanooga Hamilton Trust & Savings Bank 

St. Louis Union Trust Co. 

St. Louis War Committee of the Bar Association 


The pamphlet rapidly won national prominence. An error 
in it was corrected by the Assistant Secretary of the Treas- 
ury. The Council for National Defense sent copies to each 
state council so that in about 24 states handbooks based on 
our idea but not using our text were published. 

We distributed copies only in response to requests, but 
these requests poured in from every state in the Union and 
from France. In April, 1918, we began to keep a record of 
distribution which shows that we have sent the following 
number of copies to the following states :— 
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Geographical Distribution 
of Pamphlet of Legal Suggestions for 
Soldiers and Sailors Up to January 1, 1919. 


Number Number 
State of Copies State of Copies 


Alabama .. . . . 5811 New Hampshire... 2114 
Arizona... . . 501 New Jersey... . 1588 
Aveemeses . . ws 4 New Mexico. ... 100 
Califormia..... 20@6 NewYork. .... && 
Colorado . .. ets 21 North Carolina. . . 1204 
Connecticut . . . . 309 North Dakota ... 3 
Pemwere . «ss +6 6 lO OmC«C‘( ($“( ‘“ kt tl tl wt 
Florida. .... . 502 QOklahoma..... 8 
SS eae i 0 
Re ae eee 17 Pennsylvania. ... 254 
Illinois . . . . . . 18138 Rhode Island ... 10 
ae 6 South Carolina. . . 1011 
ee 10 South Dakota ... 3 
ae a 9 Temmessece..... 12 
Kentucky . ... . EE a > i ce ee 
bowmeega . ...-+« BBR Utne . 2. 2s sw 1 
Meme wl lw lt | a 9 
Maryland. .... a ee = i as. ew 12 
Massachusetts . . . 92361 Washington ... . 124 
Michigan . .... 14 West Virginia ... 5 
Minnesota. . . . .11592 Wisconsin. .... 16 
Mississippi ... . 8 Wyoming. . — 10 
Missouri . . . . . 1028 Dist. of ‘Columbia . . 6436 
ae ee eee D Meee sk lw 1 
Nebraska . ... . Fe a 4 
a eS ae 


It is also interesting to know through what channels the 
handbooks found their way into the hands of the men in 
service. The following table is as complete as could be com- 
piled :— 


AGENCY DISTRIBUTION. 


Through Army and Navy Officers and Officials . 

Through Exemption Boards . 

Through American Red Cross . 

Through Public Safety Committees . ‘ 

Through Training Camp Community Survie , 

Through Individual Soldiers, Sailors, Lawyers, and 
others 
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Most of the copies did service for many persons. Those 
going to the Red Cross workers were used in advising scores 
of applicants for information. Those going to the army were 
handed down the line till they came to the sergeants and cor- 
porals who kept them for the use of the squads in their charge. 
Even accepting the lower circulation figure (one copy is seen 
by four persons on an average) adopted by magazines it 
would mean that the idea embodied in our handbook brought 
accurate and understandable legal information to a million 
men in the United States Army and Navy. 

The appreciation of the pamphlet is well expressed in the 
following letter to one of the Society’s directors :— 


Aveust 8, 1918. 
My pear Mr. WESTON: 


‘‘Legal Suggestions for Soldiers and Sailors and their 
Dependents’’ came to my chance attention yesterday. It 
is so good that I wish to obtain extra copies to send over- 
seas to men in other English-speaking nations. I believe 
such a booklet is evidence of the thoroughness with which 
America is waging this war, and that the sight of such 
a booklet will be encouraging to any thoughtful man in 
any other English-speaking nation. Accordingly I wish 
you would send me fifty copies. 

As proof of my appreciation of your work, I enclose a 
check to the order of the Society. 


Cordially yours, 


Srncuair KENNEDY. 


Many doctors applied for copies. Several of the medical 
journals called attention to its value. The ‘‘ Boston Medical 
and Surgical Journal’’ said: ‘‘Physicians about to enter the 
service of the government are advised to procure a copy of 
the booklet published by the Boston Legal Aid Society. Cop- 
ies may be obtained without charge by applying at 39 Court 
St., Boston.”’ 

Word concerning the pamphlet has gone far and wide. 
Requests have come from out of the way places which do not 
appear on maps. A request came on a torn half sheet of 
paper from a father in Little Crab, Tennessee. Newspapers 





286 


all over the country have mentioned it. A man in Tyler, 
Minnesota, was erroneously informed by the War Risk In- 
surance Bureau that he could not have his son’s insurance 
because he was not a dependent. He somewhere saw men- 
tion of our handbooks, secured a copy, and ascertained the 
law. 

I should like to be able some day to print the entire file of 
letters in this connection. 


Part II. Normat Legat Am Work. 


In the excitement of its war work, the Society 
5178 did not forget its mission of securing justice to 
New Cases the poor in their every day cases which happen 
as well in war times as in peace. The total num- 
ber of our cases during 1918 was 5178. If one subtracts from 
that our war cases, there are still left about as many cases 
as were undertaken in 1917 and many more than in any 
earlier year. Early in September it looked as though the 
Society’s staff was at the breaking point, and a preferential 
list showing the order in which cases would be accepted was 
drawn up. This list was in effect for only two weeks. It 
may safely be said that during the year the Society did not 
turn away a single person who needed and deserved assistance. 
During the year over $52,000.00 was col- 
Collections lected in cases for clients. This figure does 
for Clients not include weekly orders for support in the 
probate or criminal courts, workmen’s com- 
pensation awards of a weekly sum during disability, or any 
of the claims approved by the War Risk Insurance Bureau 
for allowances, allotments, compensation, and insurance, all 
of which are paid periodically instead of in one sum. The 
value of all these orders during 1918 alone would represent 
another fifty thousand dollars, and if one were to add to 
that the sums which our clients are still receiving from orders 
secured in earlier years, a very impressive total would result. 
It is my judgment that the Society, in its present position, 
earns each year for poor persons in Boston a sum of approxi- 
mately one hundred and fifty thousand dollars. 
* * * * - * * 
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CoMPLAINTS AGAINST ATTORNEYS. 


This year again the Society has received about 100 com- 
plaints against attorneys. Many of the cases are groundless. 
There is each year, however, an irreducible minimum of 
matters which reveal only too clearly that there are practis- 
ing before our courts many wolves in sheep’s clothing who 
are capable of the basest sort of treachery to their clients. 
To mention one matter in which the names can be given be- 
cause the story has already appeared in the newspapers, a Mrs. 
Margaret Brennan received a sum of about $1,500 as com- 
pensation for the death of her husband. Under the direction 
of the Industrial Accident Board this sum was deposited in a 
savings bank. Shortly afterwards her lawyer, Winfield S. 
Patterson, induced her to withdraw this money for invest- 
ment. The evidence showed that Mrs. Brennan, who could 
not read, was induced to loan this money on the security of 
what she believed was a first mortgage but what was in reality 
a second mortgage. The mortgagee promptly took the money 
and left for parts unknown. A jury trial was had and a 
verdict for the entire sum was rendered against Patterson. 
Charges were preferred before the Bar Association and a peti- 
tion for his disbarment is now pending. The Society is in- 
debted to John R. Lazenby, Esq., and Warren Bloom, Esq., 
who, without any reward, prepared and tried this case for 
the Society. In a similar case, the Bar Association has acted 
on charges filed by the Legal Aid Society against J. Frank 
O’Brien, and a petition for his disbarment is pending. 

The nation-wide study of American judicial 

“ Justice and institutions, testing them to see how far they 

the Poor” secure equality of justice to the poor, is com- 

pleted. The finances required to undertake 

such an extensive study were generously given by the Carne- 

gie Foundation for the Advancement of Teaching. A report 

has been filed with the Foundation and accepted for publica- 

tion. It is now in the printers’ hands and should shortly be 
ready for distribution. 

I have had a notice to this effect inserted in this annual re- 
port because I desired our subscribers to know that as this 
study was conducted by their Society, they are entitled to 
copies without charge by merely making application. In 
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order to give some idea of the nature of the report and of its 
scope, the chapter headings are printed in a footnote.* 


Part III. THe Furure or Lecat Arp Work IN Boston. 

As this is the last report which I shall have the honor of 
writing as your Counsel, perhaps I may be permitted to ex- 
press certain ideas which I have formed, growing out of the 
experience of the last four years, concerning the future of 
legal aid work in Boston. 

The Society has passed out of the experimental stage and 
is now an established and respected institution. Its office 
has become a large law office. Measured by staff it ranks 
within the fifteen largest offices in the city; measured by cli- 
ents, it is far larger than any other office. Its growth has 
been rapid. It could have grown even more rapidly were it 
not for the stern limits fixed by our inadequate finances. 

When we passed the 5000 mark in number of eases this 
year, I felt that we were half way to our goal. In our com- 
munity, if we have proper court organization, the Society 





*CHAPTER HEADINGS OF THE REPORT ON JUSTICE AND 

THE POOR. 
Part I. THE EXISTING DENIAL OF JUSTICE TO THE Poor. 

CHAP, I. Freedom and Equality of Justice—The Ideal 

CHAP. II. Denia! of Justice—The Fact 

CHAP. III. The Defects in the Administration of Justice 

CHAP. IV. Delay—the First Defect. 

CHAP. Vv. Court Costs and Fees—the Second Defect 

CHAP. VI. Expense of Counsel—the Third Defect 


Part II. AGENCIES MAKING MorE EQUAL THE POSITION OF THE POOR 
BEFORE THE Law. 
CHAP. VII. In General of the Remedial Agencies 
CHAP. VIII. Small Claims Courts 
CHAP. IX. Conciliation 
CHAP. X. Arbitration 
CHAP. XI. Domestic Relations Courts 
CHAP. XII. Administrative Tribunals 
CHAP. XIII. Administrative Officials 
CHAP. XIV. Assigned Counsel 
CHAP. XV. Defenders in Criminal Cases 
CHAP. XVI. Legal Aid Organizations 


Part III. LeEGAL AID ORGANIZATIONS IN THE UNITED STATES. 
CHAP. XVII. Their Origin and Development 
CHAP. XVIII. Their Work 
CHAP. XIX. The Five Different Types of Organization 
CHAP, XX. Their Present Position 
CHAP. XXI. Their Relation to the Law 
CHAP. XXII. Their Relation to the Community 
CHAP. XXIII. Their Relation to the Charities 
CHAP. XXIV. Their Relation to the Bar 
CHAP. XXV. The Future of Legal Aid Work 
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will probably never be called upon to undertake more than 
10,000 cases. When we are caring for that number of cases 
each year I shall feel that denial of justice to the poor is at 
an end in metropolitan Boston. 

To transact that volume of business properly we should 
have a staff of about ten attorneys devoting all their time to 
the work and paid suitable salaries. One should be an experi- 
enced administrator, one should be a trained trial lawyer, and 
three men of several years standing at the bar would be re- 
quired to take charge of great departments of our work such 
as workmen’s compensation, domestic relations, and loan shark 
and wage assignment matters. The Society should add a 
department for the defense of poor persons accused of crime, 
copying the idea of the public defender in Los Angeles and 
the Voluntary Defender’s Committee in New York. There 
should be five junior attorneys consisting of men recently ad- 
mitted to practice. In addition there could well be an inde- 
terminate number of law students who would learn practice 
by serving an apprenticeship in our offices. 

Closely allied to the office and under the direction of your 
general counsel there should be a research department. Some 
experienced person, not necessarily a lawyer, should be in 
charge and should be paid, but the workers could be drawn 
from among the graduate students in our universities inter- 
ested in law, government, and the social sciences. In such a 
department the significance of all the work could be analyzed 
and reported on. Legislation could be drafted, studies in 
practical jurisprudence could be published, and the vast 
amount of material flowing through the legal aid office could 
be made to yield a by-product of scientific data from which 
the breakdowns in our judicial machinery would be detected 
and the way forward be made clear. Out of such a depart- 
ment might ultimately grow a Bureau of Justice, of the type 
advocated by Dean Pound at the Conference of Bar Associa- 
tion Delegates held in 1917 at Saratoga Springs. 

I do not consider this program utopian or impossible of 
achievement. It would not require an income of more than 
twenty-five or thirty thousand dollars a year. It is not im- 
proper to ask the community for such a sum, and I believe that 


if properly gone about the money could be raised without 
undue difficulty. 
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It seems to me that it is of the highest importance that 
we should never fall back an inch but always steadily press 
forward. What we do is of more than local influence. Legal 
aid societies throughout the country are looking to us for 
leadership. The whole fate of all legal aid work in the United 
States seems to me to be hanging in the balance. This great 
and promising movement may break down altogether because 
of insufficient funds. I cannot believe that this democratic 
nation will much longer tolerate the glaring inequalities 
which result from our present judicial administration. Either 
the legal aid societies will provide the solution or they will 
fail to measure up to their opportunity and be thrown to one 
side. If events continue to move with their present rapidity, 
the next decade will furnish the answer. 

We must steadily bear in mind that we are not conduct- 
ing a charity, as that word is ordinarily understood. To 
give a man coal is one thing; to secure him justice is a far 
different thing. If democracy means anything it must include 
justice as the right of every citizen. We are taking part in 
the administration of justice, just as surely as the judges of 
our courts are taking part in the administration of justice. 


The fact that we exist as an extra-judicial organization does 
not change our responsibility or alter the true nature of our 
work. 


To abolish injustice is an end worthy of attainment. And 
it is an end capable of attainment. Vision and courage on our 
part coupled with proper support from the bar and the com- 
munity in general will insure our reaching the goal. By 
looking back over the road we have travelled, we can realize 
how much we have already accomplished. We have every 
reason to believe in our destiny and to face the future with 
perfect confidence. 


Respectfully submitted, 


REGINALD HEBER SMITH, 
General Counsel. 
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INTERNATIONAL TRIBUNALS IN THE LIGHT OF 
THE HISTORY OF LAW. 


(Reprinted by permission from ** Harvard Law Review” for May, 1919.) 


‘*With law shall our land be built up and settled, and with 
lawlessness wasted and spoiled.’’! These words of Njal, the 
Icelandic lawgiver of the tenth century, might well come from 
the mouth of a twentieth-century advocate of international 
union. In those days, as in these, the problem was to put an 
end to fighting; only now the field is the whole world, and 
the fighting between nations. 

With law courts newly established and of doubtful powers, 
with private warfare everywhere prevalent, the desire of 
every wise man among that primitive people was not so much 
that he or his neighbor should get their rights, as that the 
land should not be despoiled. And in the long run Njal pre- 
vailed. There were failures of the law; Njal himself was 
burnt in his own house for a blood feud. But his death was 
atoned for according to law, and the slayers banished. The 
popular demand was for more law, more courts, and stronger 
ones; gradually private warfare ceased, and the land was 
built up. A similar evolution can be discerned in the history 
of many countries, and is still going on wherever civilization 
is developing.” 

As the establishment of law courts is usually one of the first 
steps in the organization of national life, because the most 
imperatively called for,’ so the feature in the various plans 
for a league of nations, which makes the most urgent appeal, 
is the attempt to set up some tribunal to try disputes between 
states. 

Most of the objections now made to international tribunals 
were applicable to courts of law when they first were set up 
in primitive communities. Some of the more important of 
them are as follows: 





1THE Story oF Burnt NJAL (transl. by G. W. Dasent), 222. 

2In a sketch dealing only with well-known facts, it has not seemed useful 
to give many references. Conclusions common to several authors have been 
stated without acknowledgment, even when the language of one of them has 
to some extent been borrowed. 
? Bryce, Stupies IN HISTORY AND JURISPRUDENCE, 281. 
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I. Lack of power in the league to prevent nations from mak- 
ing war without resorting to its tribunals, or from disregard- 
ing their decrees. 

II. Difficulty in getting a fair trial. 

III. Lack of principles on which to decide disputes. 

IV. The impossibility of submitting what are commonly 
called questions of ‘‘honor or vital interest.’’ 


I. 


Among the many plans for a league, some have attributed 
to it power both to compel its members to submit their dis- 
putes, and to enforce obedience to the decisions of the tribu- 
nals. Others have attempted only to give the league the for- 
mer power, leaving the enforcement of the decisions to public 
opinion or the voluntary intervention of other nations. Oth- 
ers again do not authorize the use of military strength in any 
ease, but rely on the operation of moral and economic forces. 
The critics of these plans argue that no league can stop war 
unless it wields an overwhelming physical force, and that 
under none of these schemes would the league prove able to 
do so. If the power to enforce decrees were given in theory, 
it could not, they say, be exercised in fact. 

But here a glance at the history of legal institutions is in- 
structive. Most of us live in surroundings so far removed 
from the primitive that it is hard for us to realize that courts 
of law flourished, and dealt with a multitude of cases in a 
manner satisfactory to the people, when their power of com- 
pelling obedience was so imperfect as sometimes to touch the 
vanishing point. In many early legal systems the court had 
little or no power either of obliging the parties to submit to 
its jurisdiction, or of enforcing the acceptance of its decrees; 
and whatever the powers attributed to the court, they were 
frequently defied with success, not only by evasion, but by 
force of arms. 

To prevent immediate bloodshed, by starting some sort of 
litigation as a substitute, and then to put pressure on the 
parties to come to an agreement, was all that was at first at- 





*The condition of all law in primitive communities resembled that of in- 
ternational law at the present day. They are both examples of inchoate law, 
in process of emerging from the state of mere custom or ethical sentiment, 
and not yet fully effective. W. J. BRowN, AUSTINIAN THEORY OF Law, § 157. 
Gray, NATURE AND SOURCES OF THE Law, §§ 285, 287 
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tempted. The whole process was founded on voluntary sub- 
mission and ended in voluntary agreement; the pressure was 
that of public opinion.’ These experiments succeeded only 
imperfectly in the beginning; but they succeeded more and 
more; and as time went on the courts acquired greater powers. 

If the power to prevent resort to violence in the first place 
was very weak, the ability to enforce decrees was in most 
cases entirely absent. There was no sheriff, no police force. 
The power of the members of the community to enforce obe- 
dience stood in the background; they seldom acted. Even 
where there was a king, his aid in carrying out judgments 
was not readily obtained. Among the Franks, for instance, 
judgment in certain cases was never enforced, unless the 
parties had agreed that it should be, or a special petition was 
made to the king.® 

The principal method by which the community acted was 
outlawry. In Iceland the declaration of outlawry ran thus: 
‘*He ought to be made a guilty man, an outlaw, not to be fed, 
not to be forwarded, not to be helped or harboured in any 
need.’’? The penalties denounced against the culprit are of 
the sort now called ‘‘economic.’’ So was the confiscation of 
goods which he also suffered. He was not directly threatened 
with force; though the fact that any person who slew him 
could not be prosecuted put him in a dangerous position. In 
Iceland this decree of outlawry appears to have been the only 
means of enforcing obedience to the court. In practice it 
was an extremely efficient means; but it was an indirect one.® 

In much more highly organized states, after legal methods 
of enforcement were provided, powerful defendants ignored 
judgments with impunity. The records of the Court of the 
Star Chamber show that the repeated decrees of the courts 
were defied in parts of England as late as the end of the reign 
of Henry the Seventh.1° Not for a long time could the 
courts prevent private warfare. In England, and all over 
Europe, it persisted through the Middle Ages. The law had 


5 POLLOCK, First Book OF JURISPRUDENCE, 3 ed., 24. 
SION OF THE COMMON Law, 145. MAINE, EarLy HIstory OF INSTITUTIONS, 
38-41. On the power of public opinion in an imperfectly organized com- 
munity, see JENKS, LAW AND POLITICS IN THE MIDDLE AGES, 297. 

6 JENKS, HIsTorY OF ENGLISH Law, 9. 

72 Burnt NJAL, 235. 

8 Bryce, STUDIES IN HISTORY AND JURISPRUDENCE, 281. 

®1 POLLOCK AND MAITLAND, History oF ENGLISH Law, 26. 

10 SELDEN Society, CASES IN THE STAR CHAMBER, pref., 61, 90. 
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tg compromise with the deep-rooted feeling in favor of settling 
disputes with the sword. Trial by battle was adopted as a 
legal procedure ; duelling flourished more or less openly. The 
former was not legally abolished in England until 1819, and 
is said to have been practiced in the American colonies.! 

Yet even while the fighting continued, the courts served 
their purpose in preventing more widespread bloodshed. The 
fact that the law was often defied, as it is to-day in semiciv- 
ilized regions, did not prevent its being effective; in the main 
the law held its course and prevailed. In Iceland, as a direct 
result of Njal’s reforms, in the constitution and procedure of 
the courts, they became so much more effective that soon the 
right to decide one’s disputes by combat, which popular feel- 
ing had forced the courts to recognize, was formally abol- 
ished. 

In short, the repression of private warfare was there and 
everywhere gradual, but met with considerable success from 
the first establishment of the courts, and more and more as 
they grew stronger. In all probability, war between nations 
will likewise be repressed only gradually; international trib- 


unals will not for a long time, if ever, be completely success- 
ful in preventing war. Yet that may not prevent their effect- 
ing their purpose in great and ever-increasing measure. 


II. 

The difficulty of obtaining a fair trial is another objection 
frequently made to international tribunals. It is said that 
nations technically neutral are apt to be more favorably in- 
clined toward some countries than toward others, or to be in 
fear of some powerful neighbor, so that their representatives 
are likely to be controlled by influences in favor of one side. 
It is also said that the members of the courts, as well as the 
advocates, will be persons trained in diplomacy, who will take 
narrow views of international law, and connive at trickery in 
the conduct of litigation. 

This sort of argument proves too much. We all know how 
far from impartial juries frequently are, how much legal 
trickery goes on, even at the present day. Rich and power- 
ful persons have in all ages had an advantage in litigation. 





“ NEILSON, TRIAL BY ComBaT, 36, 328. Lea, SUPERSTITION AND Force, 
205-16. 


722 BurnT NJAL, pref., 158. CoNYBEARE, THE PLACE OF ICELAND IN THE 
History oF EvRoPEAN INSTITUTIONS, 61. 
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In England in the fourteenth century, at a time of peace, it 
was stated that because of threats of violence in a certain 
district, ‘‘no writs or orders of the king will be obeyed and 
no jurors will dare to do their duty in those parts.’’4* The 
Court of Chancery was founded in that century to give relief 
from interference with justice by the powerful. So was the 
Court of Requests, called the Poor Man’s Court, in the follow- 
ing century, and the Court of the Star Chamber, at first used 
by the king to bridle the strong and obtain justice for the 
weak, and later to establish his own arbitrary power.!* 

The preamble of the act of Henry the Seventh,!® concerning 
the Court of the Star Chamber, recites that, 


‘‘by unlawful maintenanees, giving of liveries, signs and 
tokens, and retainders by indenture, promises, oaths, writ- 
ing or otherwise, embraceries of his subjects, untrue de- 
meanings of sheriffs in making of panels and other un- 
true returns, by taking of money by juries, by great riots 
and unlawful assemblies, the policy and good rule of this 
realm is almost subdued, and for the none punishment 
of this inconvenience and by occasion of the premises 
little or nothing may be found by inquiry, whereby the 
Laws of the land in execution may take little effect, to 
the increase of murders, robberies, perjuries and un- 
sureties of all men living, and losses of their lands and 
goods, to the great displeasure of Almighty God.’’!4 


In earlier days, with a weak executive or none at all, the 
difficulties of obtaining a fair trial were still greater. A 
peculiarity of prixtive peoples, in which they resembled the 
‘*family of nations,’’ increased these obstacles. The commu- 
nity consisted of a small number of persons, or rather fam- 
ilies,17 each one of which was connected with most of the 


13 SELDEN Society, CASES IN CHANCERY, 39. 

%4SELDEN Society, Ibid., pref., 22; Court or Requests, pref., 15, 55. 
POLLOCK, EXPANSION OF THE COMMON -Law, 69, 81-85. 

163 Hen. VII, c. 1 (1487). 

16SeLpEN Sociery, CASES IN THE Star CHAMBER, pref., 9. (English 
modernized.) 

17The unit was not the individual, but the family. GomMeE, PRIMITIVE 
Fo_k Moots, 16. Gray, NATURE AND Sources, §§ 277-78. 1 WesTLakE, IN- 
TERNATIONAL Law, 248. The proposal to effect a permanent union for any 
purpose between several families must have seemed a dangerous experiment 
to their heads, each the unquestioned master in his own house. There are 
those who say nowadays that the natural limit of combination among man- 
kind is the nation. But the conservative of long ago took a more logical 
ground when he asserted that the limit was the family. Indisputably that 
is a natural unit; all combinations beyond it are more or less artificial. 
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others by the ties of blood or marriage, which they considered 
more sacred than those which bound them to the state. To 
get a court no member of which was related to either suitor 
was difficult, and to exclude every person who was connected 
by friendship or interest with one of them was hardly at- 
tempted. 

With the present reaction against everything savoring of 
diplomacy, there is little reason to fear that parties to inter- 
national disputes will be entrapped in technicalities. Yet, if 
such a danger exists, we find that the same objections might 
have been justly raised to the early courts of law. In all 
primitive courts the merits of the case had apparently little 
to do with the decision. Everything depended on technicali- 
ties; the slightest slip in the procedure was fatal. There 
was no inquiry into the facts except by the oaths of the part- 
ies, or by ordeal. Yet such a trial was felt to be preferable 
to private warfare. Public opinion probably operated, more 
than now appears, to prevent false oaths and tricks of proce- 
dure; and these irrational ancient modes of trial were good, 
at least, for reaching the practical result of checking the de- 
sire to fight.18 Notwithstanding glaring imperfections in the 
courts, few persons, from those early days to this, have pro- 
posed their complete abolition. The movement has always 
been in the direction of more law and more courts. 

It is noticeable that objections to the establishment of new 
courts have usually come from the powerful.1® No doubt in 
early times the man of great strength and skill in arms felt 
able to defend himself and avenge his injuries, without resort 
to the new-fangled devices of the law, with all their risks. So 
in international affairs, the greater our opinion of our ability 
to take care of ourselves the more critical our feeling will be 
toward any international union. The attitude of Germany 
before the war was an illustration of this tendency.?° 

The desire for some sort of league is probably more intense 
in small countries than among the subjects of the Great Pow- 
ers; the small countries cannot fight, and need a league to 
secure their rights. Since the war, however, the subjects of 
the greatest nations are beginning to doubt the advantages 


of being left free to fight for whatever they may think their 
rights. 





18 THAYER, PRELIMINARY TREATISE ON EVIDENCE, 10. 
SELDEN Socigty, Court or Requests, pref., 15, 17. 
* Muir, NATIONALISM AND INTERNATIONALISM, 185, 186. 





IIT. 


A really serious objection to all international tribunals is 
the scarcity of principles on which to decide the disputes that 
may arise. Most plans for a league recognize this, and pro- 
vide that certain classes of disputes, on subjects with regard 
to which recognized rules exist, are to be dealt with by a body 
acting as a court of law, while others are to go before a board 
of conciliation, which renders its conclusions in the form of 
recommendations. 

It is interesting to observe that the judges in early times 
acted both as conciliators and as a court; and that the scanti- 
ness and indefiniteness of the laws which they administered 
seem to have interfered but little with the satisfactory opera- 
tion of the tribunals. The difficulty was felt to be not so much 
in ascertaining a man’s rights as in obtaining them. The 
procedure was everywhere more important than the sub- 
stantive law; and with the procedure and the constitution of 
the courts most of the written law was concerned.*! 

With respect to substantive rights there was a body of cus- 
tomary law, pretty generally understood, but indefinite and 
not reduced to writing. Whenever it was necessary to lay 
down a legal principle the judges and the parties would ac- 
cept the opinion of anyone-whom they respected as a learned 
man.*? This corresponds very nearly with the situation to-day 
in a vast domain of international law. More or less vague 
principles are generally recognized, which are not precisely 
stated anywhere except in textwriters of self-constituted au- 
thority. Yet in a large class of cases a decently impartial 
tribunal would find little difficulty in reaching a conclusion. 
The result often depends principally on the investigation of 
facts. 

The history both of early courts of law and of modern 
international arbitrations shows that the legal rules to be 
applied, as well as the means of enforcing judgments, may 
be left somewhat indefinite without preventing the judicial 
machinery from working effectively. In international arbi- 
trations, when once a question has been submitted, a conclu- 
sion has always been reached, and that conclusion, though 





*1 MAINE, INSTITUTIONS, 252. 
#21 STEPHEN, History OF CRIMINAL Law, 52. 
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frequently unsatisfactory to one side, and sometimes rendered 
by a divided court, has almost always been accepted.?% 

It is important, however, in international disputes, just as 
it was in quarrels among a primitive people, that where the 
parties may be reluctant to submit the question in the first 
place, the procedure and the composition of the court should 
be fully and precisely regulated. The court and the proce- 
dure must be ready; no party must be given an excuse to 
refuse to submit on account of any doubt as to either of these 
requisites for the commencement of litigation. The existence 
of a well-known procedure which provides an honorable way 
of accommodation may make all the difference between a fight 
and no fight. When once the fight has been postponed and 
the dispute submitted to a tribunal, the danger is generally 
past. 

In those eases which, for lack of rules by which to decide 
them, cannot be submitted to a court acting judicially,—and 
to-the practice of early courts suggests that they need not be 
so numerous as is often supposed,—if submission is once made 
to a board of conciliators having a settled composition and 
procedure, their recommendations will seldom be disregarded 
in the end. That the recommendations of mediators er con- 
ciliators have frequently failed heretofore, may fairly be at- 
tributed to the fact that the mediator has been a single indi- 
vidual or government, and has not had behind it international 
public opinion, much less any machinery, even imperfect, for 
bringing such opinion to bear. If the recommendation of the 
board is not accepted as it stands, it will at least be apt to 
lead to a settlement. 


IV. 

An objection to the judicial settlement of international dis- 
putes, less urged than formerly, is the alleged impossibility of 
submitting questions which are deemed to affect the ‘‘honor 
or vital interests’’ of a nation,—terms of a very indefinite 
scope. 

To have exempted from the jurisdiction of early courts all 
disputes affecting the honor or vital interests of the parties 
would have reduced the courts to nullities. In the beginning, 
the submission of any question was more or less a voluntary 
matter; but it was with just that sort of disputes that the 


* SENATOR Knox, Speech in Senate on League of Nations, March 1, 1919. 
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courts were intended to deal. Their great object was to 
prevent the blood feuds following on murder; and what could 
be more a point of honor than to avenge one’s kinsman? 

Doubtless the belief of one or both the parties that their 
honor or vital interests were concerned, often caused them 
to defy the courts; and often their defiance was successful, 
even after the courts had in theory power to compel obedience. 
Such a state of affairs has existed recently in Corsica and Ken- 
tucky. But that was not because the law gave immunity. An- 
other kind of point of honor, that of the duelling code, came 
later into prominence, and was the occasion of much private 
warfare. But no court in English-speaking countries, at 
least, has recognized the duel as lawful. If duellists com- 
monly escaped punishment, it was not because the law re- 
nounced jurisdiction. 

In affairs between man and man, the importance of a claim 
seems a preposterous objection to submitting it to a court. 
As for questions of honor, there can never be disgrace in 
submitting to public authority. The point of honor, as some- 
thing to fight about, has pretty well disappeared from private 
life in Anglo-Saxon countries. 

That it is not necessary to exclude matters of ‘‘honor or 
vital interest’’ from the jurisdiction of international tribunals 
is shown by the fact that disputes alleged to involve such mat- 
ters are frequently capable of being decided not only by some 
international body, but by a court acting judicially. As a 
matter of history, many affairs involving the honor and vital 
interests of a nation have been successfully submitted to ar- 
bitration. The question of sovereignty over certain territory, 
for instance, is usually felt to involve not only a vital interest 
but the honor of the nation. Yet disputes as to boundaries, 
as well as others touching the honor of nations, have often 
been settled by courts of arbitration.?4 

It is true there were many matters, now fruitful subjects of 
litigation, with which the courts in early times did not attempt 
to deal, but they were not, as a rule, matters of honor or vital 
interest. On many subjects there was no law, because in the 
existing state of civilization cases for the courts did not arise. 
There was also a large class of matters, comparable with the 





*% MORRIS, INTERNATIONAL ARBITRATION, 95-100. GOLDSMITH, LEAGUB TO 
ENFORCE Peace, 100, 123. 
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internal affairs of nations, that were considered to concern 
only the family, and with regard to which the head of the 
house was both lawgiver and judge.2®5 The Roman law, for 
instance, reached a high development before it interfered with 
the patria potestas over children. Slaves formed a class, even 
in recent American legal systems, in whose behalf the law 
would not interfere. Similarly the preservation of the right 
of each nation to govern its own subjects need not be incom- 
patible with development of international law. 


The world is now, in international matters, in a state of bar- 
barism. Any international organization that is set up will 
necessarily be imperfect, and will fail, to some extent, in put- 
ting an end to the reign of violence. It can hardly be more 
imperfect, however, than were the beginnings of national or- 
ganization from which have developed the civilized state. It 
has been a characteristic of all vigorous races in their early 
days, and in modern times especially of the English-speaking 
peoples, to go ahead with ill-constructed political machinery, 
without taking much heed of its defects, and improve it piece- 
meal as they went along. In this course they have been sur- 
prisingly successful. Will they be the leaders now in a world- 
wide experiment ? 


RoLAND GRAY. 
Boston, Mass. 





% GOMME, passage above cited. 





[LETTERS TO THE EpITor.]} 


THE PROPOSED FEDERAL PROBATION ACT. 


Introductory Note. 


In an article entitled ‘‘Probation as an Orthodox Common 
Law Practice in Massachusetts Prior to the Statutory Sys- 
tem,*’’ in the ‘‘Massachusetts Law Quarterly’’ for August, 
1917 (Vol. IL., p. 591), attention was called to the decision 
of the Supreme Court of the United States declaring the vary- 
ing practice of many years standing, in regard to probation, 
of the United States Courts to be unwarranted in the absence 
of an act of congress. 

It was further pointed out that ‘‘In February, 1917, shortly 
after the decision in the Killits Case, congress passed a Pro- 
bation Act granting the power to the courts, but it was passed 
late in the session. The president did not sign it and it 
was not laid before the president for a sufficient period before 
the end of that congress, so that it did not become a law 
without his signature. It is to be presumed, however, that 
such an act will be passed when the war allows congress time 
to think about such matters.’’ 

A Probation Act has accordingly been prepared for pres- 
entation to the present congress by the National Probation 
Association. In accordance with the request of the Secretary 
of that organization, the proposed bill is here reprinted for 
the information of the bar so that all members of the bar 
who are interested in the matter may make such suggestions 
as occur to them in regard to its phraseology and, if they 
believe in the measure, may call it to the attention of their 
congressman with a view to its support in Washington. 

As pointed out in the article referred to, Massachusetts 
has been described as the ‘‘Home of Probation’’ because the 
development of the idea of probation as a practical method 
of administering justice in proper cases was first worked 
out by Massachusetts judges, then developed by the Massa- 





* This article was reprinted in pamphlet form for distribution to mem- 
bers of the National Probation Association. A limited number of copies of 
the pamphlet are still on hand and any one interested in the history of the 
subject may obtain one, without charge, by application to the Secretary of 
the Massachusetts Bar Association, as long as the supply lasts. 
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chusetts Legislature and, as a result of the Massachusetts 
experience, spread over the country. The experience in 
Massachusetts, therefore, seems to have established the value 
of the principle beyond the debatable point and there appears 
to be no reason why the Federal Courts should not be given 
the authority possessed by the State Courts, particularly as 
it is a power which it has been commonly assumed that they 
already possessed, as an inherent function of the court, until 
very recently. Accordingly, it is a power with the exercise 
of which they are already familiar. 

The future problems as to probation are problems of the 
application of the principle, rather than of the value of the 
principle, in the administration of the criminal law. 


F. W. G. 


To the Editor of the Massachusetts Law Quarterly: 


I enclose a copy of the proposed bill to be submitted to 
congress to establish a probation system in the United States 
Courts. I shall be glad to have any suggestions in regard 
to this bill. A copy of it has been submitted to all the fed- 
eral judges, in different parts of the country, who are con- 
cerned in the administration of the criminal law and I have 
received many letters from them, nearly all of which heartily 
commend the bill. 

There have been a few suggestions made which have re- 
sulted in slight changes in phraseology. 

I will greatly appreciate it if you will take any steps you 
can to give this measure and the need for it all the publicity 
possible. 

Yours very truly, 
Cuarues L. Cuute, Secretary, 
National Probation Ass’n, 
Albany, New York. 


PrRoposep BIL. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the judge or judges of any United States court having origin- 
al jurisdiction of criminal actions, except in the District of 
Columbia, may appoint one or more persons to serve as pro- 
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bation officers within the jurisdiction and under the direction 
of the judge or judges making such appointment or their 
successors. Such judge or judges may remove any probation 
officer serving in such court in their discretion. 

The appointment of each probation officer shall be in writ- 
ing and shall be entered on the records of the court of the 
judge or judges making such appointment, and copies of the 
order of appointment shall be delivered to the officer so ap- 
pointed and filed in the office of the Attorney General. Each 
probation officer before entering upon the duties of his office 
shall take an oath of office, to be administered by a judge of 
such court. Each probation officer, in the discretion of the 
judge or judges making the appointment or their successors, 
may be required to furnish a bond in such sum and with such 
sureties as such judge or judges shall direct. Such oath of 
office and such bond shall be filed with the clerk of the court 
in which such officer is serving. 

Such judge or judges shall determine whether any proba- 
tion officer shall receive a salary, and if so, shall fix the 
amount thereof, subject in each case to the approval of the 
Attorney General; provided, that probation officers who are 
to receive salaries shall be appointed after competitive ex- 
amination in accordance with the act of January 16, 1883, 
entitled: ‘‘An Act to Regulate and Improve the Civil Service 
of the United States,’’ and the rules and regulations promul- 
gated in accordance therewith. Such judge or judges may 
allow any probation officer his actual expenses necessarily 
incurred in the performance of his duties. Such salary and 
expenses when so determined and approved shall be paid from 
the appropriations for the contingent expenses of the court 
or courts in which such officer serves. 

Sec. 2. That after a plea or verdict of guilty or a plea of 
nolo contendere in a prosecution for any crime or offense, ex- 
cept those punishable by death or life imprisonment, in any 
United States Court having original jurisdiction of criminal 
actions, except in the District of Columbia, the court may 
suspend sentence and may also place the defendant on pro- 
bation under the supervision of a probation officer for such 
period and under such conditions of probation as the court 
shall determine, or the court may impose a fine and may also 
place the defendant on probation in the manner aforesaid. 
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The court may revoke or modify any condition of probation, 
or may change the period of probation; provided, that the 
original period of probation, together with any extension 
thereof shall not exceed five years. 

While on probation the defendant may be required to pay 
in one or several sums a fine imposed at the time of being 
placed on probation, and may also be required to make resti- 
tution or reparation to the aggrieved party or parties for 
actual damages or loss caused by the offense for which con- 
viction was had, and may also be required to provide for 
the support of any person or persons for whose support he 
is legally responsible. 

The court may revoke the suspension of sentence or the 
probation, and cause the defendant to be arrested and brought 
before the court at any time within the probation period, or 
at any time after the probation period but within the maxi- 
mum period for which the defendant might originally have 
been sentenced. Thereupon the court may impose any 
sentence which might originally have been imposed. 

See. 3. That it shall be the duty of a probation officer 
to investigate any case referred to him for investigation by 
the court in which he is serving and to report thereon to 
the court. The probation officer shall furnish to each person 
released on probation under his supervision a written state- 
ment of the conditions of probation and shall instruct him 
regarding the same. Such officer shall keep informed con- 
cerning the conduct and condition of each person on proba- 
tion under his supervision and shall report thereon at least 
monthly to the court placing such person on probation. Such 
officer shall use all suitable methods, not inconsistent with 
the conditions imposed by the court, to aid persons on proba- 
tion and to bring about improvement in their conduct and 
condition. Such officer shall keep records of his work; shall 
keep accurate and complete accounts of all moneys collected 
from persons under his supervision, shall give receipts there- 
for, and shall make at least monthly returns thereof; shall 
make such reports to the Attorney General as he may at any 
time require; and shall perform such other duties as the court 
may direct. A probation officer shall have such power of ar- 
rest as is now exercised by a deputy marshal. 

See. 4. That this act shall take effect immediately. 





RIGHTS OF SURVIVING HUSBAND OR WIFE IN AN 
ESTATE BETWEEN 1882 AND 1902. 


To the Editor of the Massachusetts Law Quarterly: 

Since the publication of my book on the Settlement of 
Estates, I have received numerous inquiries from attorneys as 
to the rights of surviving husbands and wives in the property 
of the other during the period between the Public Statutes 
and the Revised Laws. There have been so many changes in 
our distribution statutes during the last forty years that the 
result is very confusing, and it is necessary to examine many 
statutes somewhat widely separated to ascertain the situation 
at any given date. Accordingly, it seemed to me that a sum- 
mary of the statutes in force during that period might be 
convenient for members of the bar generally. 

To dismiss at the outset certain statutes which have been 
the source of considerable confusion, attention should be 
called to the fact that St. 1899, ce. 479, and St. 1900, ec. 450, 
which made radical changes in the law of distribution, never 


became effective, but were merged in the Revised Laws. (See 
Bunnell v. Hixon, 205 Mass. 468, 470.) 


I. 

Statutory DIsTRIBUTIVE SHARE IN PERSONAL PROPERTY. 
(P. S. 135, § 3, as amended by St. 1882, ec. 141, effective 
July 1, 1882.) 

This is the right corresponding to that given by R. L. 140, 
§ 3. It applied to the personal property not disposed of by 
will remaining after the payment of debts, funeral expenses, 
ete., but not to real estate. The balance not covered by the 
right of husband or wife went to the issue or next of kin. 

(a) Where the Husband died leaving a Widow and Issue. 
—The widow took one-third, and the issue the balance. 

(b) Where the Husband died leaving a Widow but No 
Issue.—The widow took the first five thousand dollars and one- 
half the excess above ten thousand dollars. The balance went 
to the next of kin, and apparently if there were no kindred 
it escheated; but by St. 1885, ce. 276, effective June 29, 1885, 
where there was no issue and no kindred, the widow took the 
whole. 
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While the foregoing applied only to intestate property, the 
wife could, under P. 8S. 127, § 18, waive the will. Her right 
of waiver was substantially, but not exactly, the same as it 
now is under R. L. 135, ¢ 16. 

Where the Wife Died.—If she left issue, the husband took 
one-half, and the balance went to the issue. If she left no 
issue, the husband took the whole. 

While the husband had no right to waive the will, cor- 
responding to the wife’s right, it was provided that no will 
that she should make could deprive him of more than one-half 
the personal property without his written consent. (P. S. 
147, § 6; St. 1885, c. 255; St. 1887, c. 290.) 


Il. 


THE Wire’s RicgHT IN THE ReEaL Estate or HER DECEASED 
HvusBAND. 
(P. S. 124, § 3, now R. L. 132, § 1.) 

First, she was entitled to her common law dower, and this 
apparently required no claim on her part, as it does under 
R. L. 132, § 1. 

Secondly, if the husband died intestate, or if she waived 
the will, and there was no issue surviving, she was entitled 
to real estate in fee to the extent of five thousand dollars in 
value, and a life estate in half the balance. Instead of the 
life estate in half the balance, however, she might, by filing 
an election within six months, have her common law dower 
in all the real estate that she did not take in fee. 

Thirdly, if her husband died intestate, or if she waived 
the will, and there were no kindred, she took the whole in fee. 

Except for her common law dower, the interests above given 
were subject to debts and expenses, and applied only to real 
estate of which the husband died seized. (See Burke v. Col- 
bert, 144 Mass. 160.) Presumably, she was entitled to her 
dower in preference to these interests. There was, however, 
no provision for making a claim of dower such as that now 
contained in R. L. 132, § 1. She was, however, barred by 
the statute of limitations from making any claim for any 
interest in her husband’s real estate after twenty years, with 
some exceptions. (P. S. 124, § 14.) Presumably, however, 
her claim of the other interests in her husband’s real estate 
would operate as an estoppel on her claim of dower. 
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III. 


THe Husspanp’s Riewt in His Deceased Wire’s REAL 
Estate. 
(P. S. 124, § 1.) 

First, the husband was entitled to a life estate as tenant 
by the ecurtesy in the whole of the land of which they were 
jointly seized in her right or as to which she was seized to 
her sole and separate use, provided there was issue born alive 
which might inherit. 

Second, if there was no issue born alive, he was entitled, 
if she did not otherwise provide by will, to one-half for life; 
and since May 22, 1885, he was entitled to the one-half for 
life, regardless of whether or not she made a will. (St. 1885, 
¢. 255.) 

Third, if the wife died intestate and left no issue, and 
since May 19, 1887 (St. 1887, c. 290), even though she made 
a will, he was entitled to her real estate in fee to the extent 
of five thousand dollars, and curtesy or other life interest 
in the balance. 

Fourth, if she died intestate and left no issue and no kin- 
dred, he took the whole. 

The first two curtesy interests above described he apparent- 
ly could not be deprived of by anything she might do, except 
by his consent in writing. (P. S. 147, § 1; St. 1889, ¢. 204.) 

The third interest, namely, the estate in fee to the extent 
of five thousand dollars, she could apparently deprive him 
of by deed during her lifetime; but not by will after May 19, 
1887, unless he consented in writing. (P. S. 147, § 6; St. 
1885, c. 255; St. 1887, e. 290.) 

The fourth interest apparently applied only to lands of 
which she died seized and intestate. 


Guy NEWHALL. 















REQUESTS FOR COPIES OF THE 
FIRST NUMBER OF THE 
MASSACHUSETTS LAW QUARTERLY. 


Requests are received from time to time from law libraries 
in different parts of the country, or from new members of 
this association, for complete sets of this magazine.4 It has 
been possible to supply the sets with the exception of the first 
number of which only 1000 copies were originally printed. 

If any members, who do not keep complete files of the 


magazine, have copies of the first number, for November, 1915, 


which they wish to dispose of, fifty cents will be paid for each 
copy sent to 


F. W. Grinnewn, Secretary, 
60 State Street, Boston. 
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